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The Administrative Procedure Bills 


Hearings on the administrative procedure bills [S. 674, S. 675 and 
§.918] were begun before the subcommittee of the Committee on the 
Judiciary of the Senate on April 8, and are continuing, with intermit- 
tent recesses. So far, most of the witnesses have taken the position that 
§.674 (the bill sponsored by the minority of the Attorney General’s 
Committee on Administrative Procedure) and 8.918 (the bill sponsored 
by the Special Committee on Administrative Law of the American Bar 
Association) are so drawn as to be unworkable, but that S. 675 (the bill 
sponsored by the majority of the Attorney General’s Committee on Ad- 
ministrative Procedure) can, by appropriate amendments, be made 
workable. 


WAR DEPARTMENT 


The witness for the War Department was Captain Karl R. Bendet- 
sn. He suggested that the War Department should be exempt from 
any bill prescribing administrative procedure, so far as its military func- 
tions are concerned, and that, at the present time, its non-military activ- 
ities bear such relation to its military activities as to require more free- 
dom of action than would be accorded by any of the bills. 


POST OFFICE DEPARTMENT 


The Post Office Department was represented by Messrs. Walter 
E. Kelly and William C. O’Brien, members of the staff of the Solicitor 
of that Department. They discussed the ‘‘fraud order’’ procedure in 
the Department, and expressed apprehension that the work could be 
handled expeditiously under any of the bills. 


DEPARTMENT OF AGRICULTURE 


The Department of Agriculture was represented by Mr. Asheley Sel- 
lers, who said that S. 675 is the least objectionable, and can be amended 


to be workable. He submitted suggestions with respect to each of the 
three bills. 


TREASURY DEPARTMENT 


The Treasury Department was represented by Under Secretary of 
the Treasury Daniel W. Bell and Mr. Lawrence J. Bernard, Assistant 
General Counsel. They favored 8.675 as accomplishing desirable re- 
forms without unduly impeding administrative activities. 


DEPARTMENT OF LABOR 


. The Department of Labor was represented by Assistant Secretary 
eLaughlin. He said that 8.674 and S.918 constitute an immediate 
threat to the continued effective operation of the Department of Labor. 
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Mr. C. E. Rhetts, Associate Solicitor, expressed the view that there is 
great danger that the result of such broad enactments may be th 
achievement of superficial uniformity of procedure at the cost of im. 
pairing the substantive operations of many of the agencies. He said 
that 8. 675 needs clarification of language, but that S. 674 and §, 918 
would have a seriously adverse effect upon that Department. 


FEDERAL COMMUNICATIONS COMMISSION 


Chairman James Lawrence Fly of the Federal Communication 


Commission opposed S. 674 and §. 918, but said that S. 675 has sub 
stantial merit. 


FEDERAL SECURITY ADMINISTRATION 


Federal Security Administrator Paul V. McNutt said, that subject 
to minor amendments, there is much to be said for the enactment of 
S. 675 in substantially its present form. The enactment of S. 674 o 
8. 918, he said, would so seriously handicap the work of the Federal Se 
eurity Administration, and virtually every other agency of the Gov- 
ernment, that efficient administration would become impossible. 


NATIONAL LABOR RELATIONS BOARD 


The National Labor Relations Board was represented by Chairman 


Harry L. Millis and its General Counsel, Mr. Robert B. Watts. Chair. 
man Millis said that S. 675 is consistent with efficient and fair enforce. 
ment of the National Labor Relations Act, but that S. 674 and S. 918 
would hamper the National Labor Relations Board in achieving the 
policy of Congress as declared in the Act. 

Mr. Watts said that, in his judgment, any reasonably diligent and 
reasonably ingenuous counsel, under the provisions of S. 674 or 8. 918, 
could put any administrative process out of operation for five years. 


He characterized these bills as the ‘‘happy hunting ground for law 
yers,’’ if enacted. 


FEDERAL TRADE COMMISSION 


The Federal Trade Commission was represented by its Chief Coun- 
sel, Mr. William E. Kelley, and its Assistant Chief Counsel, Walter B. 
Wooden. They expressed their opinion that the principal objectives of 
these bills have been accomplished by the Federal Trade Commission’ 
long-established statutory and administrative procedure. Mr. Wooden 
said that 8.675 is set out in a more practicable framework than S. 674 
or §.918. They thought S. 675 contains some possibility of continumg 
effective administration of the laws enforced by the Federal Trade Com 
mission. 

SECURITIES AND EXCHANGE COMMISSION 


The Securities and Exchange Commission was represented by its 
Chairman, Edward E. Eicher and Commissioner Robert E. Healy. They 
said S. 675 is the bill most reasonably adapted to the procedural prob- 
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lems which confront the Securities and Exchange Commission, and that 
it permits the flexibility essential to the efficient administration of com- 
paratively new legislation. Even then, some amendments would be 
necessary, in their opinion. 


INTERSTATE COMMERCE COMMISSION 


Chairman Eastman presented Commissioner Aitchison as the spokes- 
man for the Interstate Commerce Commission, recalling to the members 
of the Committee Commissioner Aitchison’s long years of public service 
and his great knowledge of administrative procedure. Commissioner 
Aitchison made an extensive statement to the subcommittee. His com- 
plete statement is printed elsewhere in this JOURNAL. 


FEDERAL POWER COMMISSION 


The Federal Power Commission was represented by its Chairman, 
Mr. Leland Olds, and by its General Counsel, Mr. William S. Youngman, 
Jr. Chairman Olds said that all the bills would tend to hamper the 
Commission in the efficient accomplishment of the purposes of Congress, 
He, too, found S. 675 to be the least objectionable. 


RAILROAD RETIREMENT BOARD 


The Railroad Retirement Board was represented by Chairman 
Murray W. Latimer and by its General Counsel, Mr. Lester P. Schoene. 
Chairman Latimer explained the procedures of the Board. Mr. Schoene 
expressed the view that any of the bills under consideration, if enacted 
in their present form, would bring harmful consequences to the Board 


and the persons with whom it deals. S. 675, he said, would be the least 
serious. 


IMMIGRATION AND NATURALIZATION SERVICE 


The Immigration and Naturalization Service was represented by 
Major Lemuel B. Schofield, Special Assistant to the Attorney General. 
He said that S. 675 is the most clearly satisfactory of the three bills. 





The Administrative Procedure Bills and the 
Interstate Commerce Commission* 


This statement has not been submitted to the Bureau of the Budget, 
and we do not know if the views to be indicated are in conformity with 
the policy of the Executive. While our statement is necessarily long, 
in presenting it orally I will omit many details which will be available 
for study later if the statement as a whole may go in the record. 

It is notable that the past administrative procedure proposals spon- 
sored by the American Bar Association and by its Administrative Lay 
Committee have specifically and generally excepted proceedings before 
the Interstate Commerce Commission. S. 918, sec. 708 (c) excludes any 
formal proceedings by the Interstate Commerce Commission from the 
important and novel provisions of the bill relating to the appointment 
of hearing officers. The Logan-Walter Bill generally excepted the Com- 
mission. For brevity references to be made to ‘‘the Commission”’ will 
refer to the Interstate Commerce Commission. 

So that the position of the Commission may be understood through- 
out this analysis, the ultimate conclusion may be transposed to the out- 
set. The Commission could operate under S. 675, if suitably amended 
as will be indicated, but it could not operate as effectively as at present 
—and it makes no claim that it has been able to measure up to its ideals. 
The disabilities, uncorrected, would outweigh the good features of the 
bill. S. 674 contains many good features, but could not be amended s0 
as to be workable without being completely rewritten. S. 918 is quite 
impossible of application. The best thing about it is the provision which 
excepts the Interstate Commerce Commission from the applicability of 
one of its worst features. 

While the Commission could operate under S. 675, the considera- 
tions which have previously led to the exclusion of the Commission from 
such bills, are still valid and operative. In the final report of the At 
torney General’s Committee on administrative procedure we find no 
serious criticism of the practice of the Commission is made by either the 
majority or minority. : 

If this Committee feels that a general administrative procedure bill 
is in the public interest, including the procedure of the Interstate Com- 
merce Commission, certain important amendments would be required to 
meet situations such as those which will be outlined. The Logan- Walter 
bill, which was reported by this Committee at the last session, com- 
pletely excluded the Interstate Commerce Commission. 

In the prolonged discussion concerning that bill, there was a general 
acceptance of the exclusion of the Interstate Commerce Commission, 


* Statement of Clyde B. Aitchison, an Interstate Commerce Commissioner, to the 
subcommittee of the committee on Judiciary, United States Senate, as to the Senate 
Bills Nos. 674, 675 and 918, April 29, 1941. ; 

The numerous questions by members of the subcommittee and replies by Com- 
missioner Aitchison during the course of the presentation of the statement, are not 
yet available. The official report of the hearings will be printed in due course. 
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—— 


which due to a recognition and acceptance of the fact that the Commis- 
sion’s procedural methods were easily differentiated from the practices 
of those which it was sought to amend or correct. 

1. The functions of the Commission are so numerous and varied 
that they require widely different forms of administrative procedure, 
each suited to the nature of the individual function performed. 

2. The procedural methods employed have evolved from the co- 
operative efforts of the Congress, the judiciary, the Commission, and its 
practitioners, over a period of more than 50 years. 

Many of the procedural processes which have received wide com- 

mendation and are even proposed to be made mandatory and of general 
application, are the direct result of the experimentation of the Inter- 
state Commerce Commission. Among these may be mentioned the use 
of examiners for hearing officers, the examiner’s proposed, or ‘‘inter- 
mediate’ report, the use of the verified statements in lieu of personal 
appearances of witnesses, and the shortened procedure. In the adminis- 
tration of the Motor Carrier Act a plan for field examination and con- 
sideration of probably uncontested applications for certificates or per- 
mits was devised, which led to an examiner’s or joint board’s proposed 
report without a formal hearing, with a 30-day opportunity to object. 
An objection automatically reopened the matter for hearing. About 
2000 applications were disposed of in this manner without objection 
fom anyone. Further, in apparently ‘‘open-and-shut’’ cases which 
have been heard, use of a summary form of report stating merely con- 
clusions, which disposed of the matter except in the rare event of ex- 
ceptions thereto, resulted in the saving of much time, and labor on the 
part of an overburdened division of the Commission. Another illus- 
tration is in respect to prehearing conferences, where certain qualifica- 
tions upon the conferences are apparently emerging into form, which 
have not arisen in court practice and which the framers of these bills 
could not have anticipated. 
_ These improved procedural methods could not have been discovered 
if, when the Commission began the experiments, it had been bound by a 
rigid procedural code, even though that code reflected the best thought 
of the day. We regard our ability to experiment freely in procedural 
matters as of great importance. It is distinctly against the public in- 
terest that uniformity of practice or any other reason should be made 
the reason for depriving the administrative agencies of opportunity for 
experimentation and development of their procedural methods. Filex- 
ibility in procedure should be encouraged, rigidity discouraged. 

& The process of formulation and revision of procedural methods, 
both statutory and as adopted by the Commission, has resulted in gen- 
erally sound and convenient procedural methods, which are severally 
well adapted to meet the requirements of the Constitution and the widely 
varying statutes administered by the Commission. 

4. The procedural methods employed are well understood by those 
who appear before the Commission as parties or as representatives, 
and meet such general acceptance as satisfactory that not only is there 
no wide or general demand for change, but there is a consensus that 
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any radical change in procedural methods would not be in the public 
interest. 

5. The underlying reasons for making the radical procedural 
ehanges contemplated by these three bills are not found to exist in the 
procedures of the Interstate Commerce Commission. 

The Commission administers many acts, and has functions under 
others. The original ‘‘Act to Regulate Commerce’’ of 1887 has been 
subjected to 39 direct amendments. About every five years during the 
present century the act has received a thorough overhauling by Con. 
gress, as to both substantive and adjective features and provisions. The 
scope of the act has been extended gradually both horizontally, by in- 
eluding additional important types of transportation agencies, and ver. 
tically, by subjecting additional functions of these agencies to the reg. 
ulatory process. The original rather simple act to regulate commerce 
has become the Interstate Commerce Act, of three parts—and a fourth 
part is contemplated by S. 210, which has passed the Senate at the pres 
ent session. In addition to rates, the act now covers in more or les 
detail matters of capitalization, intercorporate relations, service, safety, 
valuation, convenience and necessity of operations, constructions and 
abandonments, and accounting practices. The regulation of inter-carrier 
relations and competition has become an important phase of the Com- 
mission’s work. This extension of the regulatory function, horizontally 
and vertically, has required the Commission to devise special types of 
administrative procedure as these new duties have been added. 


By and large, if one of the three bills is to be enacted, or is to be 
taken as a model or starting point for amendment, the Majority Bill, 
S. 675, seems the best adapted to the situations found in the Commis 
sion’s procedure. It should be amended to meet situations which are 
common in the Commission’s work, and it may well be they exist in other 
agencies which operate under similar laws. 


TITLES OF THE BuLIs 


Attention is directed to the title of S.918: ‘‘To provide for the 
more economical, expeditious, and just settlement of disputes with the 
United States, and for other purposes.’’ 

But few ‘‘disputes with the United States’’ come before the Com- 
mission, although those which do are important. The adjustment of com- 
pensation to be paid by the Government for railway mail serviee, and 
the auditing of guaranty settlements growing out of federal control, 
constitute the major types of disputes with the United States which can 
come before the Commission under present laws. The great bulk of 
the Commission’s work in no wise involves a dispute with the United 
States. While the public interest is present in all matters which the 
Commission considers, that interest is not manifested in an adversary 
or disputatious manner as related to the immediate parties to the pro 
ceedings before the Commission. Proceedings before the Commission 
are not matters of private litigation, but of public concern (A. J. Phil 
lips Co. v. Grand Trunk Western Ry. Co., 236 U. S. 662; Pennsylvanw 
R. Co. v. Stineman Coal Mining Co., 242 U. S. 298), even in cases where 
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acomplainant is present. When the Commission’s order is permissive, 
an applicant is the only necessary party, and ‘‘The Commission repre- 
sents the public’ (United States v. Merchants, etc., Assn. of Sacramento, 
942 U. S. 178, 188). The Commission’s functions are largely of an in- 
vestigatory character, as has been emphasized over and over again in 
the acts it adminsters, and in repeated decisions of the courts. This char- 
acteristic furnishes the key for all statutes the Commission administers, 
for the interpretations of the Courts, and the whole mode of the adminis- 
trative pattern. Both in cases of the most formal and controverted 
character, and in cases where the presentations are lame and halting, 
the Commission’s duty is to investigate, to learn the facts, disembarras- 
sed by any supposed admissions or stipulations of the parties (Procter 
&é Gamble Co. v. United States, 225 U. S. 282), with an outlook as com- 
prehensive as the interest of the whole country, and in coldest neutrality 
(Interstate Commerce Commission v. Chicago, R. I. & P. Ry Co., 218, 
U.S. 88, 102-3). In the exercise of these great powers, the Commission 
is not a disputant ; its interest is, and traditionally has been, to adapt its 
procedural methods to its duties so that its determinations will be 
reached as economically, expeditiously, and as justly as possible, in 
order to effectuate the declared policy of Congress. As was said of an- 
other agency ‘‘like the Interstate Commerce Commission,’’ ‘‘It is charged 
with the enforcement of no policy except the policy of the law’’ 
(Humphrey’s Executor v. United States, 295 U. 8. 602, 624). 

A bill similar to 8. 918 has been introduced in the House of Repre- 
sentatives as H. R. 3464, with the same title. A similar bill telescoping 
§. 674 and 918 was later introduced as H. R. 4238 by the same Represen- 
tative, and in this later bill the ‘‘disputes with the United States’’ idea 
was abandoned, and the title to S. 674 was substituted. 

A distinction must be borne in mind which the Supreme Court 
recognizes. There are many cases where mandatory powers are pos- 
sessed by the Commission, but in the interest of prompt and efficient ad- 
ministration the Commission acts in a directory capacity by merely 
pointing out what carriers are expected to do, instead of by mandate 
(United States v. Atlania B. & C. R. Co., 282 U. 8. 522). This greatly 
qualifies the procedure for review, but the practice should be encouraged 
because it permits a greater flexibility of administrative procedure. 


DECLARATION OF GENERAL PoLicy 


Sec. 101 in 8. 675 contains a declaration of general policy. Unless 
we misread the section, it embodies the essentials of the Commission’s 
policy as to procedure, with an important qualification. In the admin- 
istration of new and untried statutes, an agency must often deal with 
situations as to which there is no precedent, and where no reasonable 
amount of foresight could enable it to promulgate ‘‘established proce- 
dures mm advance of their occurrence. In such cases there must be 
room for improvisation within the four corners of the administrative 
process. Sometimes there must be a beginning in the process of estab- 
lishment of procedures, and this beginning often must await the advent 
of a particular ease in which the issue develops. While it is desirable 
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that procedures should be known in advance, the agency should not be 
brought to a halt when a new situation arises for which it has no ¢. 
tablished procedure, nor should it be prevented from bettering its pro. 
cedures or correcting its mistakes by a policy or requirement that it 
rigidly adhere to previously established procedures. 

The second sentence in the section (lines 8-11) might well be cast 
in affirmative form, and be less deprecatory: it would then read: 


Procedures should be adapted to the necessities and differences of legislation and 
of the subject matter involved, and should be made known to all interested parties 


So changed, the policy stated seems sound. 

The corresponding provision of S. 674 is Sec. 101, p. 3-4. Appar. 
ently the substantial differences between Sec. 101 in the two bills are 
two: (1) under S. 674, the procedures are to be ‘‘established and pub- 
lished,’’ while S. 675 makes ‘‘established procedures’’ the policy. The 
comments just made as to S. 675 apply with greater force to S. 674, which 
requires publication as well as formulation of procedural methods. 

It is to be emphasized that in the great majority of cases the pro- 
cedure of the Commission is definitely established and has been pub- 
lished, and is well known. But there are important cases where there 
ean be no such establishment of procedure and where the requirement 
of publication would make the legislation nugatory. Thus, in the present 
national emergency, no one can tell in advance what emergency diree- 
tions as to service by railroads, or regulations for the transportation of 
explosives by common carriers, may have to be made instanter, or what 
the procedure will be for making the Commission officially aware of 
facts which warrant the exercise of its powers. No one could reasonably 
expect the Commission should withhold action until it has published a 
procedure it expects to follow in such emergencies. Again, to give an 
illustration of a more routine character, the exigencies of a case on hear- 
ing often require the presiding officer to formulate and announce @ 
special rule of procedure to govern the case before him. An instance 
of this sort, whereby the personally given testimony of several hundred 
persons was avoided is commented upon favorably in the report of the 
Attorney General’s Committee, at pages 406-7. Such rulings must be 
formulated and announced as the proceeding progresses: matters cannot 
be brought to a halt to await publication of the rule which is being 
formulated in the presence of the parties, and as to which they have op- 
portunity to express themselves. , 

We think the statutory provisions which control the investigation of 
complaints or proceedings brought on the Commission’s own initiative 
are pertinent, because they show so clearly that the Commission is nd 
merely adjudicating controversies between parties. 


If such carrier or carriers shall not satisfy the complaint within the time spec 
fied, or there shall appear to be any reasonable ground for investigating said com- 
plaint, it shall be the duty of the Commission to investigate the matters com 
of jin such manner and by such means as it shall deem’ proper. (U. S.Ct. 
sec. 13 (1)). ye ; 

The Commission shall conduct its proceedings under any —— of law m 
such manner as will best conduce to the proper dispatch of business and to the 
ends of justice. * * 
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The Commission may, from time to time, make or amend such general rules 
or orders as may be requisite for the order and regulation of proceedings before it, 
or before any division, individual Commissioner, or board, including forms of notices 
and the service thereof, which shall conform, as nearly as may be, to those in use 
in the courts of the United States. (U.S. C., t. 49 sec. 17 (3)). 


The general declaration of the policy of Congress within defined 
limits localizes with the Commission the responsibility for procedure and 
for the results of procedure. The Congressional policy may be changed, 
and more rigid standards may be imposed, and each of the three bills 
would have that effect in varying degree. To the extent that the enact- 
ment of one of these bills may limit the discretion of the Commission 
and the flexibility of its procedure, Congress will retake to itself the 
responsibility which it has now in so sweeping language placed upon the 
Commission. Whether this should be done is not for the Commission to 
suggest. 

In point of general policy, it seems to the Commission that the bills 
have an effect which is doubtless unintended, of transgressing upon the 
functions of the judiciary. To illustrate: The bills should be amended 
to exclude specifically their operation in any proceedings arising under 
the Uniform Bankruptcy Act. In respect of Section 77 of that act, 
which relates to railway reorganizations, the Commission acts as an arm 
of the District Courts of the United States. The Supreme Court has 
formulated and issued General Orders in Bankruptcy which supplement 
the very detailed procedure laid down in Section 77. To attempt to re- 
vamp the procedure in these special reorganization cases, right in the 
midst of the process of reorganization, would make for the utmost con- 
fusion, with no possible good resultant. Similar exclusion should be 
made in respect of all other proceedings which are pending before any 
of the agencies where the agencies are acting under the directions of 
a Court, or as aids to the judiciary, or at an intermediate stage in a 
judicial proceeding, as where a matter is remanded by the Court to an 
agency for the further consideration, review proceedings in a Court are 
stayed while the agency acts or takes further action. These cases, it 
seems to us obvious, are not within the purview of the mischiefs which 
it is alleged demand this remedial legislation, and the remedies neces- 
sary, if any, can be applied directly by the Courts. 


DEFINITIONS 


Section 102 of S. 675 defines ‘‘agency’’ and ‘‘agency tribunal’’ as 
used in the bill. The definition of ‘‘agency’’ is identical in S. 674 and 
in §.918, and differs in language from that contained in §. 675, but, so 
far as the Interstate Commerce Commission is concerned, the difference is 
immaterial. 

However, S. 675, sec. 102 (b) which defines ‘‘agency tribunal’’ in- 
troduces a term new to administrative law, with results which, as applied 
to the Interstate Commerce Commission, are confusing and of doubtful 
value. This is because of the peculiar existing provisions of the inter- 
state commerce act, (U.S. C. t. 49, sec. 17) relative to the creation of di- 
visions of the Commission, and the assignment of work to divisions, 
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ee 


individual Commissioners, or boards of eligible employees (sec. 17 (2) ), 
By par. (6) and following paragraphs of that section, provision is made 
for applications for rehearing, reargument, or reconsideration of the de. 
cisions of these subordinate divisions, individual Commissioners, or 
boards, by the Commission or by an appellate division of the Commis. 
sion, or by the Commission. Paragraph (8) provides for a stay of the 
lower decision when such an application is filed, pending disposition of 
the matter by the Commission or appellate division. In par. (9) is the 
provision which makes the use of ‘‘agency tribunal’’ superfluous, as far 
as the Interstate Commerce Commission is concerned : 


When an application for rehearing, reargument, or reconsideration of any de 
cision, order, or requirement of a division, an individual Commissioner, or a board 
with respect to any matter assigned or referred to him or it shall have been made 
and shall have been denied, or after rehearing, reargument, or reconsideration other- 
wise disposed of, by the Commission or an appellate division, a suit to enforce, en- 
join, suspend, or set aside such decision, order, or requirement, in whole or in part, 
may be brought in a court of the United States under those provisions of law ap- 


plicable in the case of suits to enforce, enjoin, suspend, or set aside orders of the 
Commission, but not otherwise. 


The significant words are the last in the paragraph: ‘‘but not other- 
wise.’’ Until the person aggrieved has exhausted his right to ask for 
rehearing, reargument, or reconsideration of the decision, order, or 
requirement of a division, individual Commissioner, or board, and has 
been denied by the Commission or an appellate division, he can not go 
into court under the Urgent Deficiencies Act of Oct. 22, 1913. It has 
not yet been found necessary to create an appellate division of the Com- 
mission, so under the existing law no aggrieved party can go into court 
with respect to an order of the subordinate division, ete., until he has 
been denied a reargument, reconsideration, or rehearing by the entire 
Commission. The consequence is that the entire Commission, and only 
the entire Commission, fits the definition of an ‘‘agency tribunal’’ con- 
tained in sec. 102 (b) of S. 675: 


_““Agency tribunal means the officer or group of officers within an agency whose 
decisions in adjudication are unreviewable except by the courts.” 


Thus, as far as this Commission is concerned, ‘‘agency’’ and ‘‘agency tri- 
bunal’’ become synonymous. 

The suggestion made is that S. 675, shall, if possible, be amended 
to eliminate references to ‘‘agency tribunal.’’ It is noted that in neither 
S. 674 nor 918 is the term employed. 

Turning to certain of the definitions contained in S. 674 and 8.918 
which do not appear in S. 675: ; 

The definition of ‘‘rules’’ in S. 674, sec. 102 (c) presents difficul- 
ties which, no doubt, were felt by the draftsman. It consists of two 
parts, separated by a semi-colon: The first, ‘‘Rules’’ means, ete. ; and the 
second, ‘‘and includes rate-making, price fixing, or the fixing of stand- 
ards.’’ We are left uncertain whether the words of limitation in the 
first part of the definition, ‘‘of general application and designed to im- 
plement, interpret, or make specific the legislation administered by, and 
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the organization and procedure of, any agency,’’ immediately before 
the semicolon, limit and qualify the following words, ‘‘and includes rate- 
making, price fixing, or the fixing of standards.’’ 

This can not be answered without considering the definition of 
“adjudication’’ in the paragraph following, lettered (d). That term is 
defined as meaning ‘‘the final disposition by any agency of particular 
cases, complaints, applications, or proceedings (without distinction be- 
tween licensing and other forms of proceeding) involving named persons 
or a named res.”’ 

But the cases are literally innumerable in which the final disposition 
of a particular case, complaint, application, or proceeding, involving 
named persons or a named res, necessarily requires the Commission to 
pass upon matters as defined in par. (8) so as to implement, interpret, 
and make specific the legislation administered by it. And, of course, 
the main purpose of a complaint involving rate making is the final 
disposition of the matter in a proceeding involving named persons plain- 
tiff and defendant. 

It is the evident intent of S. 674 that a distinction be maintained 
between rule making and adjudication, but the way the bill reads there 
isa large area in which proceedings before the Commission will overlap 
both paragraphs. 

It also seems possible that in framing the definition of ‘‘Rules’’ the 
distinction has not been borne in mind between rate-making in futuro, 
and the ascertainment of the question of fact whether a particular rate 
or body of rates charged in the past was reasonable. Fixing rates for 
the future is largely legislative, and passing upon the reasonableness 
or non-discriminatory character of past rates is largely judicial in 
character (Arizona Grocery Co. v. Atchison, T. & 8. F. Ry. Co., 284 
U. 8. 370), but the two inquiries are customarily and properly deter- 
mined in a single proceeding (Baer Bros. Mercantile Co. v. Denver & R. 
G. R. Co., 233 U. S. 479). 

We suggest that these definitions be clarified to avoid the conflicts 
which attend this overlapping. Just how that shall be accomplished can 
better be determined after a consideration of Title II of 8. 674, Ad- 
ministrative Rules and Determinations. The corresponding definition of 
“Rules’’ in S. 918, sec. 1 (1), does not specify rate making, or price 
or standards fixing. 

Paragraph (10) of S. 918, sec. 1, defines ‘‘controversy’’ as meaning 
“any dispute or disagreement between any person and any agency 
concerning any right, claim, or obligation for or against the United 
States and any refusal (italics supplied) to grant any license, permit, 
or other privilege or any cancelation or suspension thereof in whole or 
in part’’. Two things are covered: claims, etc., against the United 
amd and refusals to grant licenses, etc., or cancelations or suspensions 

ereof. 

Both these classes of cases have been and are important in the 
Commission ’s work. The first class includes proceedings for the as- 
certaimment of sums due carriers under the guaranty provisions of the 
Transportation Act, 1920; and the latter class all the tens of thousands 
of proceedings which have come to be called ‘“grandfather”’ rights, or 
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proceedings involving the issuance of certificates of convenience an@ 
necessity or the approval of various financial or intercorporate matter, 
In the first class of proceedings, the Commission acts in a quasi judicial 
capacity (Butte, A. & P. Ry. Co. v. United States, 290 U. 8. 127), but 
there is no ‘‘dispute or disagreement’’ between the claimant and the 
Commission. In the second class of cases the Commission has to deter. 
mine on the facts shown whether the applicant or claimant is entitled to 
a certificate, license, permit, or other privilege, often as against strong 
protests lodged by others who claim their substantive rights will be im. 
paired unless the claim is refused, and who produce evidence to justify 
their demand that the license, etc., sought be not granted. These are 
controversies in the normal sense of the word. The protestants have the 
legal right to be heard, and to utilize to the fullest all the administrative 
procedures applicable in such cases. Just why ‘‘controversy’’ should be 
limited to cases where a refusal to grant results, and not to cases where 
a protest grant is made, is not apparent. 

With respect to par. (12) of S. 918, see. 1, ‘‘ Publicity’’, as the Com- 
mission normally issues no ‘‘ public releases’’ except by making publicly 
available in the office of its Secretary all documents filed with it, all 
orders entered by it, and all reports it makes, without comment. Matters 
of record are available to all interested persons, except personal data 
or material which the Commission for good cause and upon statutory 
authorization finds should be confidential. The Commission has no 
objection to par. (12), but it is unnecessary. 


DELEGATION OF AUTHORITY 


S. 918 is silent as to delegation of authority. S. 674 and 8. 675 
deal with the subject in parallel sections, each numbered sec. 103. 

The Commission by the act of August 9, 1917 was given a broad 
power to subdivide itself into divisions, and to assign work and fune- 
tions to such divisions. By the Act of February 28, 1933, it was given 
additional authority in a limited class of proceedings to assign work 
and functions to individual commissioners and to boards of employees. 
The Transportation Act of 1940, approved September 18, 1940, rewrote 
the delegation provisions, and did so in a manner which both amplified 
and restricted them. The authorizations for delegation have at all 
times been coupled with provisions for review of the action of the 
delegate. These provisions are embraced in sec. 17 of the interstate 
commerce act. 

Part II of the interstate commerce act authorizes the reference of 
matters arising under that part to an examiner of the Commission for 
hearing and recommendation of an order, which recommendation may 
certain circumstances become final. This provision is now to be found 
in sec. 17 (10) of the interstate commerce act. Certain other proceed- 
ings before the Commission under part II of the Act are by law referred 
to joint boards made up of representatives nominated by the States and 
appointed by the Commission. These boards recommend reports and 
orders in a limited class of cases, which under certain circumstance 
may become final. 
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The Interstate Commerce Commission has made full use of its 
powers to delegate work as the volume and nature of its business have 
gemed to require. The Commission regards the underlying principle in 
the two sections numbered 103 as sound and desirable. 

The question arises whether the provisions of these sections are 
additional to or supersede the existing powers of the Commission to 
delegate performance of its work and functions. It is highly desirable 
that the bills shall state clearly that the provisions for delegation of 
authority which they contain are in addition to and not in derogation of 
existing provisions of law authorizing the delegation or assignment of 
work or functions by the agencies. This could be accomplished by in- 
serting the words ‘‘In addition to powers of delegation conferred by 
law’’ at the beginning of Sec. 103, after the title, and before (a). 

The position and function of the word ‘‘responsible’’ before ‘‘mem- 
bers’’ in line 13, p. 4, are questionable. Elimination of the word seems 
desirable. Carrying out the idea that the powers of delegation conferred 
are additional to those otherwise provided by law, the words ‘‘the fol- 
lowing of its powers;’’ might well be inserted following the words 
“administrative boards’’ in line 14 of page 4. ; 

In candor we should direct attention to the provisions of par. (b) 
of sec. 103, which authorize multiple headed agency tribunals to re- 
delegate certain functions to individual members. This we favor, in 
the interest of flexible and adaptable procedure. From February 28, 
1983 to September 18, 1940, the Interstate Commerce Commission had 
the right to permit its divisions to redelegate to individual members 
specific duties under functions which had been delegated in general 
terms to divisions of the Commission, and this authority was exercised, 
moderately and with discretion, as a means of relieving Commissioners 
from routine burdens in administration. The Transportation Act of 
1940 amended the delegation provisions so that the assignment of work 
to individual Commissioners can now be made only by the entire :Com- 
mission. It seems desirable to give broader powers of sub-delegation, 
and this could be accomplished by insertion of the words ‘‘any of its 
work or functions, including’’ in line 21 of page 4, before the words 
“the power to decide cases after hearing or on appeal.’’ 

The following comments relate to paragraphs (c) to (e) inclusive of 
8.674. The provisions of these paragraphs do not appear in 8. 675. 

Paragraph (c) encourages the use of field offices, and declares a 
policy of decentralization when the need of the agency and the con- 
venience of the parties will be facilitated thereby. This is the present 
policy of the Commission. The extent to which it can be accomplished 
necessarily involves budgetary considerations which can not be dis- 
cussed here, other than to direct attention to the fact that appropriation 
bills customarily make a segregation of funds as between field and 
general office expenditures. At the present time, more than 30% of the 

mmission’s forces are classified as field forces. The declaration of 
Policy in par. (c) is unobjectionable, but so far as this Commission is 
concerned, it is unnecessary. 
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Par. (d) provides for the publication of the delegations made by 
the Commission. This, also, is not objectionable, but is unnecessary, 
The delegation of functions to the divisions of the Commission and t 
individual Commissioners has always been accomplished by formal 
orders, spread upon the minutes, open to the public, and a copy has 
been transmitted to the Federal Register for publication. Great care is 
exercised to see that every delegation of authority to act is evidenced 
by a ‘‘clear chain of title’’ from the Commission to the delegate. 

Paragraph (e) undertakes to afford as of right ‘‘the same oppor. 
tunity for conferences or the submission of reviews [views (?)] or 
arguments before such superior authority * * as is afforded before such 
members or subordinates’’ whose work is being reviewed, or supersessed 
by the superior agency. This provision is unfortunate, and if enacted 
into law, would have crippling results. If, at every step in the review— 
first, of the act of an individual by a division, and then of the division's 
action by the entire Commission—there has to be the same opportunity 
for ‘‘conferences’’ or ‘‘arguments’’ (written or oral) as before the 
subordinate tribunal, one of two things will be inevitable: the time of 
the superior agency will be unnecessarily consumed by repetitions of 
all the conferences and arguments, written and oral, before the sub- 
ordinate officer or tribunal, or the nisi prius subordinate agency or 
dfficer will be forced to allow for conference and for argument before it 


or him only the amount of time which the supervising agency would be 
warranted in allowing. 


The principle is wrong. Matters of detail should be threshed out 
below. The function of review should be limited to as small an area of 
dispute as possible. Administration would bog down if every review was 
so conditioned that the parties must be afforded the same opportunities 
for time consuming conferences, discussions, statements of views, and 
arguments oral and written before the reviewing body which they are 
accorded unhesitatingly before the subordinate tribunal. 


RigHt To CouNSEL: REPRESENTATION OF PARTIES 


These matters are covered by S. 675, sec. 104; S. 674, sec. 104; and 
S. 918, sec. 200. The provisions of these bills that every person appear- 
ing or summoned in any administrative proceeding shall be allowed the 
assistance of counsel, may be compared with sec. 17 (3) of the interstate 
ecommerce act, which has been in the act since its enactment in 1887: 
‘‘Any party may appear before the Commission or any division, i- 
dividual commissioner, or board and be heard in person or by attorney.” 
The three bills are somewhat broader, in that they give the right to 
counsel to persons ‘‘appearing or summoned’’, while the Interstate 
Commerce Act applies to ‘‘parties’’, The Commission knows of no case 
where any complaint has been made that a person summoned, as a wit 
ness, for instance, has needed and been denied the benefit of the advice 
of counsel. On the contrary, the right has been accorded without ques 
tion as appears by the record of conspicuous cases such as the Harriman 
Investigation, 211 U. S. 407, 415, and the Smith Investigation, 245 U. 8. 
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33, 37. The Commission raises no objection to the incorporation of its 
practice into statute, but regards it as unnecessary. 


ADMISSION TO PRACTICE BEFORE THE AGENCY 


Neither S. 674 (sec. 105) nor S. 675 propose to limit the right of 
appearance to persons who are members of the bar of a court. The Com- 
mission regards this as sound. S. 918, sec. 200 et seq., proposes to limit 
the right of appearance ‘‘to the one concerned or his lawyer’’ when the 
proceeding involves (1) the decision of questions of law, and (2) the 
preparation of a record which may be the basis for judicial review. As 
§. 918 does not give to a corporation the right to be represented by an 
officer, the effect is to require all corporate appearances to be made by 
a “‘lawyer’’. We regard these restrictive provisions of 8. 918 as unde- 
sirable as applied to our practice, and as out of harmony with the spirit 
of the Interstate Commerce Act. 

The provisions as to admission to practice and the right to appear 
are so intricately interwoven with other features of the bills that a 
consecutive and general statement will be more helpful than a line-by-line 
discussion at this point. 

We regret that no method has been put in operation whereby (a) 
the results of the investigations of one Federal agency as to the character 
of an applicant can be made known to and be utilized by another, or (b) 
whereby one thorough examination of an applicant for admission can be 
made by a single agency which can be used and relied upon by the 
various Federal agencies as showing the moral and general intellectual 
qualifications of an applicant, or (c) for the avoidance of the expense 
and waste which must result growing out of the duplication of applica- 
tions to every agency before which a person may desire to practice. To 
the extent that these situations can be bettered by studies to be made 
by the Director, Office of Administrative Procedure, we think 8. 674 
and 675 look in the right direction. 

From the beginning of the Interstate Commerce Commission’s work 
in 1887 the Act has provided that any party might appear before the 
Commission and be heard in person or by attorney. Until 1927 no 
formal restrictions were placed upon the supposed right of anyone, 
whether an attorney at law or not, to appear before the Commission, 
and to assume to represent another, whether that person was an original 
party, an intervener, or a witness in any proceeding. In the first series 
of formal hearings before the entire Commission, presided over by Judge 
Thomas M. Cooley, a steamboat captain appeared representing a munici- 
pal group, and no one raised the slightest question about it. Such ap- 
pearances were made without question for 40 years. 

_After the termination of Federal control, early in 1920, many un- 
‘quipped and unfit persons hung out their shingles as specialists in 
appearing before the Commission. The results were wasted time and 
poorly prepared cases. A succession of unfortunate incidents convinced 
the Commission it could not continue this easy course. An amendment 
to the Rules of Practice, II, adopted in 1927, added the following: 
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All persons appearing in such proceedings must conform to the standards of ethical 
conduct required of practitioners before the courts of the United States. Failure 
to conform to those standards will be ground for declining to permit appearance 
as attorney in any proceedings before the Commission. 


The general requirement is within the scope of the direction in the 
statute that the Commission shall ‘‘conduct its proceedings in such 
manner as will best conduce to the proper dispatch of business and to 
the ends of justice’’, and make such general rules as may be requisite 
for the order and regulation of proceedings before it, which shall con- 
form, as nearly as may be, to those in use in the courts of the United 
States. These powers are in immediate juxtaposition with the author. 
ization for any party to appear and be heard in person or by attorney. 

Goldsmith v. Board of Tax Appeals, 270 U. S. 117, on Mareh 1, 
1926, recognized that the delegation to an administrative agency with 
jurisdiction similar to that of the Commission, of power to prescribe 
necessary rules of practice governing its procedure conveyed both the 
right and the duty, in the public interest, to make and enforce necessary 
and proper rules governing the admission to practice of those who 
make it their business to appear for others before the Commission. The 
“ethical standards of conduct’’ rule of the Commission was helpful, 
but not a complete answer to the Commission’s problem. Rather re- 
luctantly the Commission created for itself a bar of practitioners, and 
provided clearly for the appearance of individuals, persons, and cor- 
porations, in propria personae, or by partners, or officers. (Rules of 
Practice I-A). The new bar became operative September 1, 1929. 

The following classes of persons, if of good moral character and 
possessing the requisite qualifications to represent others, may be ad- 
mitted to practice: 

(a) Attorneys at law, admitted to practice before the Supreme 
Court of the United States or the highest court of any State or Terri- 
tory or the District of Columbia. 

(b) Any person not an attorney at law, who is a citizen or resi- 
dent of the United States, possessed of the necessary legal and tech- 
nical qualifications to enable him to render valuable service before the 
Commission, and otherwise competent to advise and assist in the pres- 
entation of matters before the Commission. 

As a practical step toward the development of the professional 
spirit among the practitioners, an association (now known as the Asso- 
ciation of Interstate Commerce Commission Practitioners) was form- 
ed almost immediately after the creation of the bar. The Commission 
has maintained very cooperative relations with that Association. The 
first great accomplishment of the Association was the unanimous adop- 
tion of a code of ethics for its members at its first annual session (Re- 
port, 1930, Assn. of Practitioners, ete., p. 261-273)—when the Chief 
Justice of the United States made the opening address—and the corol- 
lary creation of a standing committee on Professional Ethics and Griev- 
ances. This code received the approval by the Commission (1930 Ann. 
Rep. I. C. C. p. 74). The code was based upon the code of ethics of the 
American Bar Association with necessary adjustments. 
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A second accomplishment of magnitude and of continuing usefulness 
was the creation of a general committee of the Association on Admis- 
sions to Practice, and later the setting up of a large number of local 
sub-committees. All applications for admission to practice are referred 
to this committee, which itself or through its local sub-committees 
serutinizes carefully the moral qualifications of the applicants, and re- 
ports its findings to the Commission. 

A third accomplishment of the Association was the making pro- 
vision for a continuing study of the Commission’s practice. 

When the applicant’s technical qualifications are questionable, as 
in the ease of many non-lawyer applicants, it is the present practice to 
test his qualifications by a written examination. This policy was an- 
nounced August 1, 1938. Written examinations of non-lawyer appli- 
ecants are conducted at fixed dates, three times a year, at the offices 
of the Commission in Washington, or upon request, at some field office, 
where a competent employe of the Commission acts as proctor. The ap- 
plicant is given an opportunity to develop his experience and training, 
and is examined upon the history and framework of the interstate com- 
merce act, the Commission’s rules of practice, the principles of evidence, 
and of legal ethics. About one half of the applicants pass. When the 
applicant is admitted he takes an oath to demean himself as a practi- 
tioner before the Commission uprightly and according to law, and to 
support the Constitution. 

During the year ended October 15, 1940, 1043 applicants were ad- 

mitted to practice. But 43 were non-lawyers. Of the 12,569 persons 
registered from September 1, 1929 to October 15, 1940, 8,476 were mem- 
bers of the bar, and 4,093 were non-lawyers found to be qualified. 
Because the proportion of non-lawyers was much heavier in the begin- 
ning than in later years, deaths and retirements have brought the non- 
lawyer practitioners down in relation to the whole number. They prob- 
ably number less than 30 per cent of the whole bar of practitioners, 
at the present time. 
_ Many persons who are members of the bar of a court seek admis- 
sion before the Commission purely for decorative purposes, or to better 
their opportunities for personal advancement, but with no immediate 
or probable prospect of using the privilege. By Transportation Act, 
1940, the Commission was authorized to impose a reasonable fee, but 
this has not been put into execution. 

The Rule of Practice provides: 


The Commission may, in its discretion, deny admission, suspend, or disbar any 
person who, it finds, does not possess the requisite qualifications to represent others, 
or is lacking in character, integrity, or proper professional conduct. Any person 
who is admitted to practice may be disbarred only after he is afforded an oppor- 
tunity to be heard. 


There have been a number of disbarments or suspensions, each made 
after full and open hearing. 

Comparison of the practice rules of various other regulatory 
agencies shows that they possess many points of similarity with the 
Rule of the Interstate Commerce Commission, even to the extent of em- 
ploying the phraseology verbatim, or with slight modifications. 
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The Commission is liberal in permitting the appearance in special 
eases of members of the bar, officers of corporations, managers or traf. 
fie experts for chambers of commerce or traffic organizations, who are 
not formally admitted to practice. The controlling considerations jn 
such cases are the convenience of the parties, and whether the repre. 
sentative chosen can be of real aid to his client and to the Commission, 
A distinetion is recognized between the ‘‘casual appearance”’ and the 
**practice’’ of appearing for others. The Commission is liberal in per. 
mitting the appearance of persons who have applied for admission to 
practice, but whose applications for some reason have not yet been 
passed upon. 

The privilege of personal appearance or of appearance through a 
corporate officer is often exercised, frequently in simple cases, less of- 
ten in more complex cases. In the great general rate cases, and in the 
numerous investigation and suspension cases heard, it is most common 
for a shipper or interested person to appear without counsel and ‘‘tell 
his story’’ on the witness stand, or to appear by his traffic expert, or 
an officer of his trade association or chamber of commerce. Appear- 
ances of officers of carrier, industrial, and traffic corporations, with- 
out other counsel, are frequently made. In virtually every case of any 
size one or more such appearances are made. 

The Transportation Act of 1940 amended the interstate commerce 
act, see. 17 (11), by adding the following: 


Representatives of employees of a carrier, duly designated as such, may intervene 
and be heard in any proceeding arising under this act affecting such employees. 


S. 918 would forbid this liberality in permitting appearances when 
a question of law was involved or a record was being made for review. 
Emphatically we are of the view that the Commission should be per- 
mitted to continue its liberal policy in permitting casual or representa- 
tive appearances. 

A restriction of the right to appear to ‘‘lawyers’’ would be a dis- 
service to the Commission and to the parties appearing before it, and 
would tend to frustrate the policy of Congress in creating the Commis- 
sion as a tribunal wherein rights could be asserted and defended as in- 
formally, conveniently and efficiently as possible. 

With reference to S. 918: Sec. 1 (4) defines ‘‘lawyer’’ as any per- 
son authorized or commissioned to practice law before the highest 
court of his State, ete., and in good standing before such court. Sec. 
201 provides that unless otherwise provided by law, ‘‘any lawyer m 
good standing’’, etc., shall be entitled to practice before any agency 
upon certification by him that he is a member in good standing, ete. 
The first ‘‘in good standing’’ is surplusage, for by definition, unless 4 
person is in good standing, he is not within the term ‘‘lawyer’’. The 
same section makes it a misdemeanor for ‘‘any lawyer’’ knowingly 
making a false certificate for the purpose of practice before any agency 
of his admission to practice and good standing before the court of last 
resort of his State, ete. But as by definition ‘‘any lawyer’’ means only 
those persons who are so admitted to practice and are in good standing, 
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it becomes impossible for ‘‘any lawyer’’ to make a false certificate that 
he has been admitted and is in good standing. The draftsman doubtless 
should have said ‘‘ Any person’’ in line 1, p. 5, instead of ‘‘ Any lawyer’’ 
—which suggests that probably the draftsman of the provision was not 
one who could come within his own definition of ‘‘lawyer’’. 

§. 918, see. 203, requires agencies to refuse to permit non-lawyer 
representatives to appear in those proceedings where their appearance 
is permissible ‘‘for any conduct contrary to good morals or for advertis- 
ing and soliciting clients’’. This broadens unduly the general scope of 
the rule which governs the members of the judicial bars, and makes one 
rule of conduct for lawyers and another for non-lawyers. If ‘‘conduct 
contrary to good morals’’ or ‘‘advertising and soliciting clients’’ should 
debar non-lawyers who have been admitted to practice within the very 
limited area permitted by S. 918, then the same causes should operate 
to exclude lawyers who do not so conduct themselves, or who may ad- 
vertise, especially as they operate within a much broader field. 

S. 674, sec. 105 (d) imposes a waiting period of two years from the 
date of the termination of employment before employees of an agency 
may practice before it, save as permitted to practice prior to the ex- 
piration of such period ‘‘upon such additional restrictions or conditions 
as may be deemed necessary by the agency.’’ 

This is a troublesome question. There are cases where as applied 
toa particular employee leaving the service, and as related to a partic- 
ular matter, the period should be a life time, and there are other cases 
where no limit at all seems necessary for the observance of the pro- 
prieties and the preservation of the secrets of the Commission. It hap- 
pens that this particular question has been considered repeatedly by 
the Association of Interstate Commerce Commission Practitioners, and 


the following canon of ethical conduct has been evolved by the Associa- 
tion : 


A practitioner, having once held public office or having been in the public employ, 
should not after his retirement, accept employment as an advocate or adviser in 
the same proceeding or as to the same, or substantially the same, facts as were in- 
volved in any specific question which he investigated and passed upon in a judicial 
or quasi-judicial capacity while in such office or employ, whether the same or dif- 
ferent parties are concerned. 


This canon of ethics avoids the arbitrariness of a definite time limit 
which arbitrariness, indeed, seems to be recognized in par. (d) itself 
—while it safeguards the agency and parties before it from abuse by 
former employees who might desire to trade on their inside knowledge 
or official connections. 


OFFICE OF FEDERAL ADMINISTRATIVE PROCEDURE 


Comparable provisions of 8. 675 and 674 are found in sections 
105-107 and sections 109-111, respectively. 

The Commission has long recognized the desirability of bringing the 
Procedural methods of the different federal regulatory agencies into 
step, so far as practicable. Some of the matters as to which a greater 





710 1. C. C. PRACTITIONERS’ JOURNAL 





degree of uniformity seems possible are mentioned in sec. 107 (4) of § 
675. The Commission has also recognized that there is much in the ex. 
perience of other federal agencies which could be learned by it, to its 
advantage. The agencies themselves have made some steps in this di- 
rection, as will readily appear on inspection of the practice rules of 
some of the other regulatory agencies, but there has been no coordination 
of effort to accomplish the optimum of uniformity or of individual ef- 
ficiency. Further, we state with assurance that throughout its existence 
the Commission has been sympathetically receptive to suggestions for 
the improvement of its practice. Many suggestions which came from the 
outside have been adopted—notably those made by the Supreme Court 
of the United States, which has had a powerful influence in bringing 
about such uniformity between the regulatory agencies and general use 
of sound methods by the agencies as in fact exist. 

The proposed Office of Federal Procedure could perform a great 
service in the accomplishment of the purposes recited in the bill. It is 
to be expected that the Office shall be administered sympathetically, 
and in a spirit of assistance to the agencies, without attempts to dictate 
or control their action or by indirection assume their functions, and 
that the Office will see that there is no dilution of their powers or re- 
sponsibilities. Section 105 of 8.675 seems definitely to be conceived 
along this line. Much will depend upon the temper and policies of the 
Director of Federal Administrative Procedure. That title, we may ob- 
serve, is a misnomer, and should be corrected to ‘‘ Director of the Office 
of Federal Administrative Procedure’’. His title should be such as not 
to mislead the public into assuming he has powers of direction which 
he does not possess. It is better that we have no such Office than that 
it shall be so administered that there will be need for a Logan-Walter 
bill to regulate the regulator of the regulators himself. Further, he 
must administer the office so that his inquiries, calls for information, 
loan of personnel, ete., do not impede the very administrative processes 
which he is created to facilitate. 

Much which the proposal for the creation of the Office seeks to ac- 
complish is already overdue. It could in large part readily be brought 
about by the agencies themselves under their rule-making powers and 
without specific legislation, if brought to a foeus through the labors 
of a representative interdepartmental committee, set up formally by the 
President or by the Department of Justice, in advance of legislation 
of the character of S. 675 or 674, or created in compliance with some 
concurrent resolution of the Congress. 


ADMINISTRATIVE RULE MAKING 


Title II of S. 675 (sees. 201-206) may be compared with secs. 
200-213 of S. 674, which latter is a more elaborate code. The comparable 
provisions of S. 918 are in secs. 300-303. ‘ 

In the declaration of policy, sec. 200 of S. 674, the agencies ‘‘(¢) 
shall, as a fixed policy, prefer and encourage rule making in order to 
reduce to a minimum the necessity for case-by-case administrative 
adjudications.’’? The Commission expresses grave doubt as to (1) the 
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practicability of reducing the necessity for case-by-case administrative 
adjudications by greater use of the rule-making power on its part, and 
(2) whether the attempt to do so would not operate adversely to the 
development of a proper code of principles. Two considerations are to 
be kept in mind. 

(1) The purpose of delegation of authority to the Commission 
is, in part, that the Commission may by investigation and research, and 
after hearing all parties, evolve and give force to the appropriate eco- 
nomic principles which should give life to the formal words of the 
statute. If these economic principles were already clear, and if they 
were known and accepted, there would be no necessity for referring the 
subject to the administrative agency. In that case Congress itself could 
formulate and state the policies directly. Sound principles of transpor- 
tation economies can not be struck off at once, a priori. If they could 
be, it would not be wise to attempt to do so, for we are dealing with a 
developing art which serves ever changing needs. Economic principles 
and policies of administration of the laws relating to commerce must 
first be discovered, then tested and corrected, before they are accepted. 
There is grave danger in the premature crystallization of theories into 
theorems before they have been treated pragmatically. Particularly it 
is necessary, because of the limitations of human experience possessed 
by any single group of individuals, that no determination shall be 
reached without adequate opportunity for all who may be affected to 
bring up for consideration by the rule-making agency every matter 
which any affected party deems pertinent, before the policy or rule is 
formulated, and that such determinations shall always be considered 
as having been made only in the light of facts as they were known and 
developed when the conclusion was reached. 

(2) With respect to much of the most important work of a regu- 
latory agency, particularly as respects rate fixation, it is wholly illusory 
to think that directions such as that every unjust and unreasonable 
rate is prohibited and declared to be unlawful, or that every undue 
preference or unjust discrimination is prohibited, can be ‘‘implemented’’ 
by definitions. Such words, like ‘‘reasonable care’’, ‘‘prudent man’’, 
“good faith’’, ‘‘fraud’’, ‘‘fair value’’, ‘‘public interest’’, and the like, 
transcend further definition; they are their own best definition. 

It is not practicable to ‘‘implement’’ a statute of this character by 
the formulation of rules, for the administration of such legislative 
standard is not a matter of formulas. 

Further, the right of an individual to relief under the remedial 
statute, such as the interstate commerce act, should not be foreclosed by 
the prior adoption of a rule or construction as to which he has had no 
opportunity to express himself. As long as his right to complain is 
recognized by the law, he is entitled to have his cause determined upon 
its merits, and to have the tribunal which hears him approach his case 
with an open mind, even if it involves proceeding case-by-case. 

_ On the other hand, there are many matters as to which it is primar- 
ily important that some rule be announced in advance, and it does not 
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matter much what the decision is, if fairly logical, provided it is known 
and reasonably certain to remain in force until changed for very good 
reason. 

As has already been stated, the Interstate Commerce Commission 
currently makes generally available, through its publications and by 
publication in the Federal Register, a statement of its internal organiza. 
tion, such as is contemplated to be made by sec. 201 (1) of S. 675, see. 
202 (a) of S. 674, and sec. 302 (a) of S. 918. It therefore does not 
oppose these suggested requirements, but does not regard them as neces- 
sary in its case. 

Publication of ‘‘general policies’’ is covered by S. 675, see. 201 (2); 
S. 674, sec. 202 (b); and S. 918, see. 302 (b) which is the same as see. 
202 (b) of S. 674. SS. 675, sec. 201 (2) will be considered first. The 
paragraph requires that certain matters ‘‘shall be made available to 
the public’’. As far as the Commission is now able to see, all its inter. 
pretations of law, where they have been adopted, rules, regulations, 
and procedures, prescribed forms and instructions with respect to re- 
ports and other material required to be filed, have been made available 
to the public. The Commission has issued 324 volumes of reports of de- 
cisions, ‘‘case-by-case’’, and its quasi-legislative rules and regulations 
have been printed in appropriate forms as separates, and in the Fed- 
eral Register, and collectively in the codification of Federal Regula- 
tions. The Commission has also compiled and there has been published 
as Senate Documents a series of 10 volumes of the Interstate Commerce 
Acts Annotated. However, with respect to ‘‘general policies’’ (which 
the paragraph requires shall be made available to the public, where 
they have been adopted) there is some difficulty. As the highest policy 
of the Commission is the law it administers, and as that policy is ‘‘made 
available to the public’’ through the medium of the statute, there is 
much difficulty in seeing what more can be done. Matters of adminis- 
trative discretion, in the large, as long as the policy remains incohate 
or unformulated can searcely be made available to the public other than 
as expressed in decisions of the Commission, and such decisions are al- 
ways made public. As a minimum of amendment, we suggest that the 
words ‘‘formulated and adopted’’ should be substituted for the word 
‘*adopted’’, and the words ‘‘so far as practicable’? which appear in the 
corresponding paragraphs of S. 674 and S. 918 shall be inserted. 

At this point we refer to the provision of see. 302 (c) of S. 918, 
that each agency shall, within one year after approval of any statute, 
issue all rules specifically authorized or required by the statute to “‘im- 
plement’’ it. As that term is understood, rules which would implement 
the novel and complex statutes which the Commission administers can 
not be adopted a priori. They have to be adopted and adapted in the 
light of a growing experience. Both omniscience and prescience would 
be required to implement the Valuation Act of 1913, or the Motor Car- 
rier Act, 1935, or the new Part III of the Interstate Commerce Act, as 
to water carriers, or the proposed Part IV as to the regulation of for- 
warders, by rules adopted within the short space of one year from the 
date of the approval of each of these acts. The initial period has to be 
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ued in building up an organization to administer the act, and the 
agency can hardly begin to administer the act within so short a period. 
Important laws of this character could not be administered in any such 
a manner or under any such time limit, and it might as well be under- 
stood that the Commission considers the proposal is impossible. It is 
highly significant that the revised Walter Bill in the House of Repre- 
sentatives, H. R. 4238, introduced March 31, 1941, substitutes ‘‘as 
rapidly as deemed practicable’’ for the ‘‘one year’’ limitation of S. 
918: vide see. 202 (c) of H. R. 4238. In this respect the latest Walter 
Bill follows S. 674, sec. 202 (c). 

The provisions for publication and effective date of rules are in 
§. 675, see. 203, S. 674, sec. 203 (c), and S. 918, sees. 301, 303. 

§. 675, see. 203, provides ‘‘no regulation”’ shall take effect, etc., al- 
though it seems fairly inferable ‘‘no regulation of general application’’ 
is intended. An exception is made in sec. 203 as to cases where the 
statute provides a longer period than 45 days after the date of its initial 
publication in the Federal Register. It is not evident why the drafts- 
man did not recognize that Congress might have been very wise in 
specially providing a different time for some cases, or that there may 
be good reason why a statute provides that a regulation authorized by 
it shall take effect immediately upon adoption. 

Quite properly S. 675, sec. 203, recognizes the existence of situa- 

tions where the 45 days notice should be advanced or eliminated. But 
it still seemingly requires publication in the Federal Register before 
the regulation can become effective or simultaneously with the regu- 
lation becoming effective. Because of the necessary time lag in editing 
and publication, this is equivalent to providing that no regulation can 
become effective short of a period of a few days after promulgation. 
§. 918, see. 303 (b) is more practical, in that it recognizes emergencies 
which may require effective action before publication is made in the 
Federal Register, although the concluding sentence of the first para- 
graph of the section, ‘‘ No rule implementing or interpreting any statute 
shall be effective until published’’ leaves us in justifiable doubt as to 
the intent of the draftsman. 
_ There are important orders which must be made effective at once, 
if the purposes of the statute are to be met, and delay of even a few 
days will prevent the regulation from ever having its intended appli- 
tation. In these cases Congress has expressly or by necessary implica- 
lon recognized the necessity for such summary action. Certain illus- 
(rations can be cited. 

Virtually all of the car-service emergency directions to the railways 
made by the Commission in event of car-shortage, congestion, short- 
age of equipment, or other emergency, have to be made effective instan- 
ter, if they are to accomplish the results necessary. Embargoes, priority 
directions, directions to carriers to ignore the routing orders of ship- 
pers, are of this character. Again: in event of calamitous visitation, 
such as a drought or flood, the carriers may be authorized to put in 
reduced rates for transportation of commodities such as feed for cattle 
or for human consumption, over a generally described area or even the 
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whole country. Such humanitarian relief is needed at once, and should 
not have to wait upon publication in the Federal Register. The present 
national emergency may require the Commission to modify the exist. 
ing regulations for the safe transportation of explosives and other 
dangerous articles, as applied to certain now unforeseen contingencies, 
The law authorizes these changes to be made upon 90 days’ notice, un- 
less a shorter time is prescribed by the Commission. These changes 
might be imperative, forthwith, and we have known cases where modi- 
fication was desirable without advertising the intention to make the 
change. The shippers and carriers affected knew, and approved. Prior 
publication in the Federal Register would have been harmful to the 
public safety. Exigencies of this sort can not be foreseen, and corres. 
pondingly, the proper procedure must indicate itself when the emer. 
gency arises. 

It is suggested that S. 675, sec. 203 be amended by substituting ‘‘a 
different period’’ for ‘‘a longer period’’ in lines 1 and 2, p. 10, and by 
omitting the comma after ‘‘agency’’ and the following clause in lines 
4 and 5, ‘‘published with the regulation in the Federal Register”. 
This would clear the conflict with several specific provisions in the in- 
terstate commerce act and related acts which provide other periods. 

If regulations are to become effective only when published in the 
Federal Register, as provided by S. 675 and S. 918, see. 303, the dis- 
cretion as to whether a document transmitted to the Federal Register 
by an agency if of a type which shall be published, must rest with the 
agency, and not with the Federal Register, unless it is contemplated to 
give to the Federal Register authorities a virtual veto power over the 
agencies. 

Section 205 of S. 675, which requires the agency to transmit all 
rules promulgated by it during the preceding twelve months, seems an 
unnecessary burden on both Congress and the agencies, in view of the 
requirement for publication of the same material in the Federal 
Register. ; 

In the formulation of its rules of general application, the Commis 
sion necessarily must employ a procedural method which fits the par- 
ticular matter in hand. We do not consider our usage to be at variance 
with the rather loose code of principles in 8S. 674, sees. 208-209. 

Formulation of procedural rules should not be considered to be 
an exercise of the rule-making power of the same nature as the pre 
scription of standards of conduct for parties outside the agency, but 
in determining how the agencies should proceed to adopt rules, the two 
classes of rules should be considered independently. 

The traditional policy of the Commission is to accord a hearing 
all who may be affected by its actions, to the extent that it is possible 
to do so, even in cases when a hearing is not mandatory. When, as 
the so-called ‘‘no hearing’’ motor carrier cases already described, a re 
port and decision are made without hearing, hearing is accorded ! 
sought after the issuance of the decision. Even when action must be 


1 The Denison Act procedure is of interest: See United States v Illinois Central 
R. Co., 291 U. S. 457. 
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taken without hearing, or is taken in general terms of application, it 
has been and is the policy to give consideration, and if need be, a hear- 
ing, to individual requests for modification subsequently made. The 
Commission is empowered to prescribe many different kinds of rules 
and regulations, such as those governing (a) the keeping of carrier ac- 
counts and records, (b) the provision by motor carriers of insurance 
or other security for the protection of the public, (c) the operation and 
equipment of motor vehicles for the protection of the publie safety, (d) 
hours of service for motor carrier employees, (e) the transfer of motor 
earrier certificates and permits, (f) the conduct of motor carrier brok- 
ers, (¢) the installation and maintenance of railroad signals, and (h) 
the form and style in which rate tariffs shall be published. 

Unless the statute requires a hearing as a necessary preliminary 
to the adoption of such rules and regulations, it is the view of the Com- 
mission that they can be formulated and adopted without any public 
hearing, and this has often been done, notably in the case of account- 
ing regulations. A common procedure, however, is to hold conferences 
with the interested parties with a view to arriving at an agreement so 
far as possible. A tentative draft of proposed rules and regulations may 
be prepared as a basis for such conferences. Sometimes this draft orig- 
inates with a bureau of the Commission, and sometimes with the indus- 
try. Thereafter an amended tentative draft may be prepared, made 
public, and set down for public hearing. If such a hearing is held, how- 
ever, it is not the view that the Commission must be circumscribed in 
its conclusions by the evidence produced at such hearing, although the 
record is often made in such a way that it will be sufficient for that 
purpose, in the event that the courts should hold that the Commission 
is wrong in this view. However; this is done ordinarily by introduc- 
ing of record brief testimony as to the character of the preliminary con- 
ferences and their results, in addition to such further evidence as 
crities of the tentative draft may present. 

Sections 208-209 of S. 674, while not objectionable in substance, 
are merely hortatory, and the Commission regards the exhortation as 
unnecessary in its case. 

There is one provision of S. 674 which is regarded as completely 
out of harmony with sound policy. It will be recalled that by sec. 102 
(¢) of that bill, ‘‘rules’’ include rate-making. Section 212 provides in 
part : 

Rulings in specific cases shall not, as a method or matter of general practice, be 
utilized to serve the functions of rules. Where rulings enunciate general rules or 


Principles not otherwise published as rules or statutes, they shall be followed by the 
Prompt formulation and promulgation of rules and statements of policy. 


‘Rules’ in the provision quoted includes rate-making. There is 
NO provision in the interstate commerce act for the formulation of a 
rule as to rates, except as to named defendants or named respondents, 
who have been notified and heard individually. In the light of A. J. 
Phillips Co. v. Grand Trunk W. Ry. Co., 236 U. S. 662, a determina- 
Hon in a complaint proceeding as to the reasonableness of a given rate 
or body of rates inures to the benefit of all others similarly cireum- 
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stanced. This construction is the only one which is consistent with the 
theory of the interstate commerce act as a whole, and has been followed 
for about 27 years. In effect, the case-by-case method of rate determina- 
tion is the equivalent of the establishment of a legislative rule of gen- 
eral application. Compare the Arizona Grocery Case, 284 U.S. 370. The 
formulation of a rule upon a rule, as would be required by S. 674, see. 
212, in a rate case, is neither necessary nor sound. It would amount to 
an automatic rehearing as to the same carriers, upon the same rates, 
and confusion would be the least harmful of the results. 


HEARING COMMISSIONER PLAN 


S. 918 and H. R. 3464, while undertaking to provide for the ap- 
pointment of hearing officers outside the District of Columbia by the 
United States District Judges, except those provisions from applica- 
tion to ‘‘any’’ formal hearings before the Interstate Commerce Con- 
mission (see. 708 (c) ). 

Much controversy as to the hearing commissioners provisions of 
S. 674 and 675 is as to whether the Office or the agency shall nominate 
or appoint them, the terms of office and the salaries to be paid. But the 
adoption of either majority or minority proposal as now drafted, would 
seriously affect the work of the Interstate Commerce Commission. Be- 
fore being forced to choose between being shot or hanged, the Commis- 
sion should be heard to say that at least in their existing form, neither 
of these proposals should be applied to it. The Commission is firmly 
of the view that none of the reasons adduced for some of these remedial 
proposals will be found to exist in its hearing procedures, and that the 
adoption of the hearing commissioner plan, without the suggestions 
we shall make shortly, will most seriously impair the usefulness of the 
Commission. As to this it calls S. 918 and H. R. 3464, and the Logan- 
Walter bills, and the Kansas City and Cleveland conventions of the 
American Bar Association as witnesses. The Commission could use 
hearing examiners as contemplated by S. 675 and 674, if assured adequate 
budgetary support, and could perform its functions. But we cannot 
urge too strongly our position that without modifications, hereinafter 
suggested, the Commission would not do its work so well, so promptly, 
or so efficiently as under present arrangements for selection of exam- 
iners and assignment of work to them. 

The Commission, therefore, wishes to urge upon this Committee 
certain principles and facts which were apparently overlooked by the 
draftsmen of these titles of the bills. The Commission is clear that, if 
it is to function effectively at all, S. 675 must be amended in order to 
take into account these principles and facts. Further, in so far as the 
facts are available to the Commission, other agencies, doing work some 
what similar to ours, might well have equal difficulties in the absence 
of appropriate amendments. If legislation which purports to prescribe 
generally the procedures for administrative agencies is to be reason- 
able and successful, it must, in the Commission’s opinion, make proper 
account of those matters to which we now turn. 
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The Commission has had the longest experience of any of the 
agencies in the use of examiners. In fact, it pioneered in the use of 
examiners, and invented the device of the examiner’s ‘‘ proposed report’’, 
which some have come to call the ‘‘intermediate report’’. For a long 
period examiners were chosen by it at will, in its discretion. From the 
beginning, the Commission has sought men of ability, probity, technical 
training, and standing. A letter from the then Chairman of the Com- 
mission, dated December 10, 1913, in my personal file, which offered the 
addressee a position as attorney-examiner shows the Commission desired 


to appoint a board of senior examiners who will stand in the same relation to the 
Commission that a master in chancery stands to the court, and whose duties would 
be very closely analogous to those of such a master. It desires to form this board 
out of men whose abilities and capacities are known to the members of the Com- 
mission and whose loyalty and integrity are beyond question. The Commission de- 
sires to select the members of this board with extreme care and without regard to 
personal friendship or political considerations. 


Since about 1916, all appointments of examiners have been from 
certifications of eligibles under the civil service laws, or by promotions 
from the ranks of qualified employees who have civil service, under the 
provisions of the civil service regulations. Without qualification, the 
Commission believes the civil service method of selection has worked 
well, and opposes being forced to abandon it. We very respectfully 
submit that our long experience in the selection of examiners for many 
varied classes of service, and our personal responsibility for results 
entitle our recommendation to serious consideration. 

Whether there is need for such change in the interest of reform 
elsewhere among the Federal agencies we do not know. But we are on 
ground which the Attorney General’s Committee itself takes, when we 
say the reasons adduced do not apply to the Interstate Commerce Com- 
mission, and that there is no demand on the part of those who do busi- 
ness before the Commission for such a radical change. The shortcomings 
of one type of agency procedure, if any be shown, should not be made 
the excuse for worsening the procedure of other agencies. 

With respect to the chief reason for the plan, the independence 
of the hearing officer: the plan can not give any more intellectual 
independence than the examiners of the Commission now possess. On 
pe the Attorney General’s Committee Monograph says on p. 26-27 
print) : 


Proposed reports are issued in the name of an examiner. Largely because the 
examiner's name goes on the report, it is made in the true sense the report of the 
examiner. His is the responsibility for determining the content of the report. No 
one in the Commission has power to substitute his judgment for that of the examiner 
in the preparation of the proposed report. If the examiner chooses to depart from 
all the precedents established by Commission decisions, he is free to do so and no 
one can stop him. The examiner’s position in this respect is like that of the trial 
judge; the appellate court can reverse the trial judge, but cannot interfere in the 
making of his initia! decision. 


The following comment from the Monograph should also be borne 


in mind when later we consider the monastic-segregation or quarantine 
features of S. 674 and 8. 918. The Commission’s system, the Monograph 


continues, 
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* * * secures the advantages of group work, and at the same time does not sa- 
rifice the advantages of a personalized decision by one whose identity is known to 
the parties. 


The criticism raised by the Monograph is (p. 29, print), that the 
examiners of the Interstate Commerce Commission are too independent, 
and that their judgment should be more closely reviewed, not merely 
as to form and style, but as to substance. 

As far as independence of hearing officers is concerned, all that any 
of these bills seeks has already been attained by the Interstate Commerce 
Commission without a legislative direction. 

As security of tenure, which is intended to make the hearing con- 
missioners feel independent: 8. 675 proposes a seven year term, and §. 
674 a twelve year term. At the end of the term the hearing commissioner 
could be dropped by omission of the agency or Office to renominate or 
reappoint him, or he could be given another term in a lower grade. In 
either case, the employee has no redress. In practice it will work out 
that in order to avoid being burdened with superannuated employees 
in such responsible positions, the Office and agency will refuse to make 
reappointments for seven or twelve years in the case of hearing con- 
missioners who are somewhat past the median point in normal life. 
Experienced and able men, facing this probability, conscious of their own 
powers, will leave the service when opportunity presents itself rather 
than face being dropped at the age of 55 to 60. None of these bills makes 
any provision for a retirement allowance for a hearing commissioner 
forced out of active service by age or disability. They will always have 
before them the contingency of dependent old age. Under the civil 
service plan, however, the examiner has an assured continuity of service, 
not for seven or twelve years, but during good behaviour, with a salary 
fixed by law commensurate with his responsibilities and increasing with 
his growth and ability to carry more difficult work. He has a tribunal 
to which he can appeal if he considers the agency attempts to drop him 
without assigning a sufficient legal reason for its action. He has a right 
to be heard before an independent agency upon the question of com- 
pensation. He can look forward to retirement upon a modest allow- 
ance—to which he has contributed—when he reaches the statutory age 
limit, and he must retire when the statutory age is reached, so super- 
annuated persons will not be kept in the service. The present system 
offers great incentives for an examiner in the service of the Interstate 
Commerce Commission to qualify himself and to progress professionally, 
to be independent, and to make his work truly a life-time career. 

It seems of great importance to take note of the fact that with a 
limited term, renewable only at the will of both the agency and the 
Administrative Office, as the term of a hearing commissioner draws 
toward the close there is an increasingly strong assault upon his it- 
dependence, assuming he wishes reappointment. Although he may be 
unconscious of it, or may sternly put it away from him, the. desire to 
stand well with the agency and with the Administrative Office, and with 
litigants who conceivably may have ‘‘influence’’, will tend to impair 
or destroy the complete independence of thought and action which these 
bills seek to secure. 
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During these hearings some interest has been evident in the question 
whether the hearing commissioners should have longer terms than the 
administrative heads of the agencies to which they are attached. S. 
675, which fixes a seven year term, raises no such question in the case 
of the Interstate Commerce Commission, for the members of that Com- 
mission are appointed for seven year terms and until their successors 
are appointed and qualified. The question would arise as to 8. 674, 
which provides for a twelve year term. We do not recommend any 
definite term, and certainly not a definite term which presupposes that 
the changes in the composition of the Commission which time or change 
of Executive authority might bring about would even tend to suggest 
changes in the examining staff. 

However, for reasons which are generally known and approved, the 
Interstate Commerce Commission and similar agencies are made up of 
members who have been appointed for staggered terms, so that there will 
never be a Simultaneous turnover such as has often occurred in Executive 
Departments with radical changes in the Administration. Further, the 
Commissioners are chosen so that only a bare majority come from a 
single political party. The intent is manifest that the agencies shall be 
continuing bodies, charged with the development and administration of 
plans which are to be kept apart from all partisan considerations, and 
shall survive both changes in Administration and the turnover of Com- 
missioners. 

In the examining force of the Interstate Commerce Commission, 
as shown by the Monograph (p. 14, print) : 


Many examiners have had 20 or even 30 years of experience, and one has been with 
the Commission in the various grades, commencing as a messenger, for 50 years. 


jon! long continuity of service has been a powerful factor in the passing on of 
radition. 


That tradition, we are proud to say, runs back in a direct and easily 
traceable line to the high standards raised up by the first chairman of 
the Commission, Judge Thomas M. Cooley, and this tradition has a 
marked effect upon the morale of the entire staff, and upon the unity 
and consistency of administration through the years. 

It may well be that the reforms proposed by the Attorney General’s 
Committee in respect of the selection, appointment, removal, and tenure 
of hearing officers have great force and validity as to those agencies 
where, for one reason or another, independence may be lacking. In such 
situations, interposition of the Office of Federal Administrative Pro- 
cedure, and provisions for a fixed tenure and for removal only for stated 
causes, may be highly desirable. But it is submitted that for the 
reasons already discussed, these proposals are inapplicable and inap- 
propriate for the Interstate Commerce Commission. After all, the civil 
service system is intended to, and in our experience does, achieve for 
our hearing officers those very things—security, tenure, and independ- 
enee,—even to a greater degree than proposed by the bills. The Com- 
mission believes that under these circumstances, agencies whose officers 
designated to conduct hearings have been selected as such from the civil 
service lists, they should be excepted from the sections of the bill relating 
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to selection, appointment, removal, and tenure; or in the alternative, that 
agencies should be given the choice of selection, of resorting to the use § % *" 
of hearing commissioners as under the S. 675, or of hearing officers as § "= “ 
under the civil service system. comm 
S. 675 provides for but two classes of hearing commissioners, who § 
are to be paid $7,500 and $5,000, respectively. S. 674 has a better, a 
because more flexible, range of salaries. 679. 
There are great numbers of cases in which the law requires hearings boar 
shall be held, where it would be a waste of a competent man’s time and § ™?® 
salary to put even a $5,000 hearing commissioner on the ease. form 
The ‘‘pooling’’ features of the hearing commissioner plan seem to § “ ® 
preclude the high degree of specialization in the diverse fields of the influ 
Commission’s jurisdiction which is desirable. The Interstate Commerce , 
Commission because of its specialized litigation, would not find it of Com: 
much value to be able to borrow hearing officers from other agencies § ® ®° 
which might have examiners with time on their hands. The Economy § *™® 
Act of 1933, sec. 601, now gives agencies the right to interchange per- § ““ 
sonnel temporarily, but the Commission has never used this privilege. ferer 
The next point urged is the desirability of having decisions made § 
by the officer who hears the witnesses. On the surface and abstractly, these 
this appeals to any lawyer used to the trial of cases wherein disputed mak 
statements of fact are settled upon the basis of conflicting testimony, the | 
In such cases the opportunity of the hearing officer to observe the ha 
demeanor of the witnesses is of great value, and much weight is properly pe oe 
given to his decision of fact in such cases. But with one important bedi 
class of cases excepted, cases in which the determination of the issue “— 
hinges upon the demeanor of witnesses are rare. The excepted cases § *'™ 
are those arising under the Motor Carrier Act, where the issue is as to yes 
whether the applicant was in bona fide operation on a past date. In § *“ 
these cases the report and decision may be drafted by staff employees, 


but the local joint boards or examiners who hear such cases adopt the duet 
report and decision. In 35 per cent of the formal cases under Part I stat 
of the Act, the ‘‘shortened procedure’’ is followed, and no witnesses - 
appear before any hearing officer, so there is no demeanor to be observed the 
and weighed. It is common in formal hearings for witnesses to come im 
with written statements, or with comprehensive and complex exhibits = 
of rates, distances, earnings, expenses, values, costs, etc., carefully yo 
prepared in advance, and these statements or exhibits are read by the Pa 
witnesses or are put in as if read. Sometimes virtually the whole case ” 
is made by exhibits. This practice has been found to make for accuracy . 
and conciseness, and it is a great time saver. Indeed, the greater use of 
such statements seems to be contemplated by the Attorney General’s 

Committee, and the Monograph distinctly commends this plan and fro 
suggests its more extensive use. A ‘‘hearing’’ in such cases becomes he 
more or less a matter of making up the record, at which the parties the 
submit their prepared statements, or their comprehensive exhibits, sub- che 
ject their witnesses to cross-examination, and adjourn as speedily 4 the 
possible. In case of exigency, working against time, when no examiner 


was quickly available, the Commission has even used valuation experts 
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or service agents as ‘‘special examiners’’ to preside and take the record 
in eases which S. 674 and S. 675 would require to be heard by a hearing 
commissioner. By special authorization of law it often uses a State 
railroad or public utilities commissioner as its hearing officer, and a 
continuation of this practice is recognized by exception in S. 674 and 
675. But such officers do not decide, except when they sit as ‘‘joint 
boards’? in thé conspicuous class of cases where demeanor cuts an 
important figure in the result. The real work in the great mass of 
formal cases comes later, when the facts stated or shown in the exhibits 
are studied and weighed. Demeanor of witnesses usually has but slight 
influence in the decision of the Commission. 

In these types of cases, which are not peculiar to the Interstate 
Commerce Commission, but rather come before other agencies, too, there 
is no particular virtue to, and instead there may be affirmative harm in, 
arigid insistence that the man who heard alone may decide. These are 
cases depending less on conflicts of testimonial utterances than on in- 
ferences and conclusions, on the selection of alternative policies, perhaps 
even the judgment of the Commission itself. The hearing officer, in 
these cases, does not necessarily have any distinctive contribution to 
make to the deciding process, simply because he acted as moderator at 
the hearing. His individual thoughts concerning the appropriate de- 
cision may be useful neither to the Commission nor (since it may be a 
wholly unreliable prognosis of what the ultimate decision of the Com- 
mission may be) to the private parties involved. The Commission 
believes, therefore, that to take into account such eases, section 307 (1) 
should be broadened so as to permit the Commission in its sound dis- 
cretion to take up cases directly after hearing, without first awaiting 
a decision or even a proposed report by the hearing officer. 

The Commission has examiners who are particularly expert in con- 
ducting a hearing, and others whose forte is the analysis of complex 
statements of facts, or the painstaking review of records in the light of 
exceptions and arguments of the parties. The Commission endeavors to 
use men according to their temperaments and capabilities, and to keep 
them busy. Therefore, it would be distinctly a disservice to all con- 
cerned to provide, as does 8. 674, sec. 309 (c), that the ‘‘hearing com- 
missioners shall have or perform no other duties or functions.’’ The 
agency, which Congress holds responsible for results, should have every 
reasonable opportunity for flexible use of its personnel. 

The final point urged is the desire to avoid the anonymity of review 
proceedings. Evidently the proponents have some practices in mind 
which do not conform to those of the Interstate Commerce Commission. 

Reports (corresponding to opinions) and decisions do not go out 
from the Commission without a thorough review and check, which may 
be anonymous, in the sense that while the parties know it is going on, 
they are not physically present when it is done. But the review and 
checking is not irresponsible. It is under the direction and control of 
the deciding authorities, and they indicate what they want to be done, 
and then take responsibility for results. The purpose is that the Com- 
mission’s decisions shall be (1) accurate in point of fact, (2) consistent 





722 I. C. C. PRACTITIONERS’ JOURNAL 





with the law, as interpreted by the courts and the agency, and (3) 
uniform in general style. To illustrate the first point: rates filed with 
the Commission have the force of private statutes, and any rate state. 
ments submitted by the parties should be checked as against the tariffs 
on file before used in the decision; disputes of the parties as to what 
the record shows or does not show should be reconciled. As to the 
second point, it is desirable to develop the consistency of a proposed 
decision by reference to the whole body of law, and to other cases of 
the agency involving similar issues. No single hearing commissioner 
could carry these in his head, and he should not be compelled to rely 
solely upon the industry of counsel for the litigants to develop something 
pertinent in the way of precedent, which they may not have known, but 
which the Commission’s indices would develop in a moment. There is 
a third party in the case who has no counsel to file briefs, the public 
interest. The desirability of formal and literary unity in official docu- 
ments needs no comment, other than to say that even the Government 
Printing Office participates in this review process. 


EXCEPTIONS FROM OPERATION OF HEARING COMMISSIONER PLAN 


Notwithstanding drafting differences provisions of S. 674 and 675 
as to the application of the hearing commissioner plan are essentially 
parallel. The first seven lines of sec. 301 of S. 675 might as well be 
stated as an exception, for they make applicable secs. 302-309 ‘‘only to 


proceedings’’ which possess three characteristics: (1) the proceedings 
must be such that therein rights, duties, or other legal relations (2) are 
required by law to be determined after opportunity for hearing, and 
(3) if such a hearing be held, only upon the basis of a record made in 
the course of such hearing. Then follow certain additional excepted 
types of proceedings, which so far as here relevant, are the following: 
(a) those in which the hearing for the purpose of receiving evidence 
is held before the agency tribunal, or before one or more members of an 
agency tribunal; (b) those which, pursuant to a law of the United States, 
are conducted before an officer of one of the States; (c) pre-rule making 
procedure, and (d) finally, various military, personnel, and patent pro- 
ceedings. 

The question arises whether ‘‘if such a hearing be held’’ carries 
the qualification preceding. For the purposes of secs. 302-309, is the 
proceeding one in which a hearing is held pursuant to a requirement of 
law that the matter shall be determined only after opportunity for 
hearing, or is it the intent to cover cases where the law specifically holds 
out no such privilege of opportunity for hearing, but the agency as 4 
matter of convenience or discretion itself ex gratia offers the opportun- 
ity? This should be made unmistakably clear. Further: the bill speaks 
of a hearing ‘‘required by law’’. Does this in a case where the statute 
is silent require the agency to determine whether the Constitution im- 
plies a right to be heard? ; 

The final qualification, ‘‘and, if a hearing be held, [determine] 
only upon the basis of a record made in the course of such hearing”, 
seems intended to differentiate between cases of the type of Norwegian 
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Nitrogen Products Co. v. United States, 288 U. 8. 294, from Interstate 
Commerce Commission v. Louisville & N. R. Co., 227 U. S. 88, 91, where 
the statutory right of a full hearing imposes ‘‘the duty of deciding in 
accordance with the facts proved’’. This we consider sound : experience 
readily indicates the line of division between cases where the hearing 
is at the most advisory, and those where it is all controlling, and this 
line of division should be maintained. 

There are some important consequences which flow from the lan- 
guage of definition used in sec. 301 which should be called to the attention 
of the Committee. 

In the first place, it would be entirely possible, by having one or 
more individual members of an agency tribunal, or, when authorized 
by Federal statute, an officer of one of the States, to sit at the hearing 
for the purpose of receiving evidence, and thereby make inapplicable all 
of the provisions of secs. 302 to 309, inclusive. In the second place, the 
same issue may come before an agency in different forms of proceedings, 
and the way the bills leave it, the application of those sections will de- 
pend upon the particular form of proceeding chosen, rather than upon 
the essential substance of the case. If the case takes one form, these 
sections do not apply; if it takes a form which fits into the first seven 
lines of sec. 301, the sections will apply. To give an illustration based 
upon certain important proceedings before the Interstate Commerce 
Commission. Pursuant to the provisions of the Hoch-Smith Resolution, 
the Commission instituted upon its own motion a proceeding of inquiry 
into all of the railroad freight rates and charges throughout the country. 
The law in this case required opportunity for hearing and a determina- 
tion only upon the basis of the record made in the course of such hear- 
ing. By appropriate petitions filed in that proceeding, the western rail- 
roads asked for a certain general increase in rates. In this case, the 
application of the railroads for authority to make general increases 
would have been subject to the provisions of secs. 302 to 309, inclusive, 
if 8. 675 had been a law. 

In certain other recent increased rate cases, docketed as Ex Parte 
No. 115 and Ex Parte No. 123, the railroads of the United States sought 
to make effective increases in their freight rates and charges. This was 
basically the same issue presented by the western carriers in the Hoch- 
Smith investigation. But these later proceedings came before the Com- 
mission in the shape of applications by the rail carriers for waiver of 
certain tariff rules of the Commission, and for relief from the long-and- 
short-haul clause of the Act to enable them to publish in this special 
manner such rates as the Commission might find they had justified. 
Hearings upon these applications were proper, in the exercise of sound 
discretion, but they were not ‘‘required by law’’. The Commission 
could have granted the applications without hearing, if its discretion 
inclined that way. In fact the carriers, during the course of the pro- 
ceeding, asked the Commission to do that very thing. This class of 
proceeding would be excluded by definition, and secs. 302 to 309, in- 
clusive, would not apply. The substances of the issues were identical in 


the two classes of cases, but the adjective treatment under S. 675 is 
different. 
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As a matter of sound administration, important proceedings of the 
type indicated could not be conducted under the hearing commissioner 
system. If justice was to be done promptly it would be necessary for 
the agency to devise some means of getting such cases outside the ap. 
plicability of sections 302 to 309, inclusive. Proceedings of this type 
are of the greatest importance both to carriers and shippers and the 
country as a whole. Time is a vital matter. These cases have involved 
more than a million dollars a day. As viewed by the carriers, they 
involved the very life blood of the transportation system. The shippers 
regarded them as having immediate and controlling effects upon their 
ability to do business, and they expected the Commission to accord them 
full and patient hearings. But the very nature of the proceeding made 
it impossible for any one man or any group of men, within decent time 
limits to hear those who expected to be heard, and who ought to be heard. 

In eases of this character, the process which was earlier alluded 
to of a development of administrative technique has been going on. The 
procedure for the Five Per Cent Case of 1910 would not have sufficed in 
the Hoch-Smith investigation, or in Ex Parte No. 115 or Ex Parte No. 
123. By common consent, in the interest of expedition and convenience 
to those who are to be heard, it is now customary and necessary for the 
Commission to divide up these great rate cases. Often several separate 
hearings will be going on in the same proceeding at the same time, 
grouped by subjects involved. In one of the recent advance rate cases, 
five hearings were conducted in the City of Chicago simultaneously with 
hearings in the Southeast, the Southwest, upon the Pacific Coast, and 
in the Intermountain country, and in New England. The problem is 
how the agency is to hear more than a thousand keenly interested wit- 
nesses within the shortest possible limits of time. In practice this has 
been so worked out that the testimony has been completed in forty-five 
days. The hearing commissioner plan will not work in proceedings of 
this character, and illustrations given could be multiplied. The suggest- 
ed hearing commissioner plan, if required to be applied to proceedings 
of this character, would run counter to the requirements of the interstate 
commerce act, sec. 17 (3), that ‘‘The Commission shall conduct its pro- 
ceedings under any provision of law in such manner as will best conduce 
to the proper dispatch of business and to the ends of justice.’’ 

Here again the Commission believes that cases such as these should 
be taken care of by broadening section 307 (1) and making it more 
flexible, so as to enable the agency to proceed directly in cases where 
its judgment the decision of a hearing officer is not likely to be useful 
or desirable. 

The character and volume of the Commission’s business, and the 
conditions under which it must be performed, warrant a recommendation 
for a general exception of the Commission, and as far as we know, of 
all other agencies in so far as their statutory duties and working condi- 
tions and types of cases are similar to ours, from the hearing commis 
sioner plan, wnless Title III of these bills is so amended to accommodate 
these problems. 
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It is recommended that in any event the provisions of section 307, 
Cases When No Decision by Hearing Commissioner Required, be ampli- 
fied so as to include in the exemptions all cases where, by reason of 
exigency or a statutory time limit, it is apparent to the agency that the 
general procedure outlined, involving a decision by the hearing com- 
missioner, appeal, and further presentations by the parties, would make 
a final decision impossible within the necessary time limits. There are 
numerous such cases throughout the Federal administrative agencies, 
such as those involving the investigation and suspension of rate changes, 
and finance matters, where time is of such a high degree of importance 
that hours, rather than days, are the measure of effective action. 

Many other questions arise with respect to the proposed plan which 
require consideration and possible elucidation, as applied to the Inter- 
state Commerce Commission. What is the Commission to do with its 
existing corps of examiners? There are more than 200 of them. Some 
of them could not be nominated for appointment as hearing commis- 
sioners without a considerable upward revision of the budget, which is 
fixed by Congress, and is not elastic enough to take care of the added 
annual charge. To drop examiners who are not appointed as hearing 
commissioners, many of whom have long given good service, is an un- 
ethical breach of faith on the part of the Government, because certainty 
of tenure during good behaviour and possibility of promotion under the 
civil service laws were elements which weighed strongly with these men 
when they determined to enter the service and accepted the terms of 
employment the Government offered. 

Section 301 defines those cases in which the hearing commissioners 
are to conduct the hearing. We have already suggested an exception as 
to bankruptcy and other proceedings in which the agency is acting as an 
aid to or under the direction of a Court. Paragraph (b) exempts 
proceedings which, pursuant to a law of the United States, are conducted 
before ‘‘an officer of one of the States.’’ The exemption is proper, but 
it should be made to cover hearings before boards made up of persons 
designated by more than ‘‘one of the States’’—several States—such as 
Joint Boards under Part II of the interstate commerce act. These 
boards are not necessarily composed of ‘‘officers’’ of States. Another 
exemption which should be made is as to interdepartmental joint boards, 
made up of representatives of two or more agencies, such as the joint 
board authorized under section 1003 of the Civil Aeronautics act. 

As shown by the Committee’s Monograph, ‘‘examiners’’ of the 
Commission perform many functions, other than hearing cases and 
formulating decisions upon records made before them. Nothing should 
prevent the use of examiners (rather than hearing commissioners) for 
any or all of such purposes, including all purposes which are not within 
the inclusionary language of section 301. These men are necessary 
aides to those who have the statutory duty of decision. Any doubt about 
this construction should be cleared up. 

Certain types of technical cases of great importance before the 
Commission have been heard by the Directors of Bureaus, such as rail- 
Way reorganization or valuation proceedings. This has been a desirable 
practice, appreciated by the parties. Seemingly this would no longer 
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be permissible in cases coming within the applicable provisions of secs, 
302-309 of S. 675. Such a result would not be in the interest of good 
administration, and we feel that this result furnishes added reason for 
exemption of the Commission and other agencies which choose their 
personnel from civil service lists from the appointment and tenure 
provisions of these bills. If this exemption were made, these officers 
could continue to hear cases, since they are under civil service. 

We have purposely left to the end of the discussion of this phase of 
the bills a feature which is of highest importance. Continuity and unity 
of policies and practices of a regulating agency are two qualities which 
both the Congress and those whose conduct is regulated expect the agency 
shall develop. The theory of these bills is of disservice to the regulated, 
and detrimental to the public interests involved because the bills require 
controversies to be determined according to the viewpoint of designated 
deciding officers, rather than with reference to the known lines which 
anyone can ascertain from the past performances of the agency. The 
provisions in the bills for recalling cases from hearing commissioners for 
adjudication by the agency, and the rule-making procedure outlined, 
are powerful admissions by the draftsmen of the ultimate validity of 
this point. 

After all, it is the heads of the agencies who are appointed by the 
President and confirmed by the Senate, and theirs is the responsibility 
for what is done in ‘‘taking an act and making it work.’’ The hearing 
commissioners carry no burden of responsibility to the country. In 
both S. 674 and 675 there is a division of responsibility in respect of 
appointment and reappointment as between the agency and the Office of 
Federal Administrative Procedure. Like others who have appeared 
before the Committee, we stress the undesirability, as a matter of public 
administration, of a division of responsibility. Unless a hearing commis- 
sioner, or any other hearing or intermediate officer, is willing to decide 
eases in conformity with the general architectural plans of the agency, 
the agency should not be required to use him. 

As stated, both these proposals contemplate the right of the agency 
in certain cases of novel or complex character to recall a particular case 
or to suspend a particular decision by a hearing commissioner, and to 
decide the case itself. It happens that the Interstate Commerce Com- 
mission has had a large experience in administering a precisely similar 
provision of law, interstate commerce act, sec. 205 (a), sec. 17 (5), which 
provides that orders recommended by Joint Boards made up of repre 
sentatives of the State serving under the Motor Carrier Act of 1935 
shall become final, in the absence of exceptions filed within a given period, 
unless within such period stayed or postponed by the Commission or @ 
designated division thereof. Literally tens of thousands of proceedings 
under the Motor Carrier Act have been heard by Joint Boards, and 
orders have been recommended by them, together with accompanying 
reports of the facts found. The division of the Commission charged 
with administration of the sections of the act which must be so referred 
to Joint Boards has found the burden of examination of proposed 
reports within the limits of available time has been grievous in the 
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extreme. The necessity for examining these reports has contributed 
materially to the congestion of Motor Carrier work. 

It will not do to let matters tentatively decided by hearing officers 
remote from the agency slip by on the theory that unless the parties 
except, it is doubtless all right to let the proposed report become final. 
Proceedings before the Interstate Commerce Commission, it must again 
be emphasized, are not merely matters of litigation between private 
parties; in every case the public interest is involved, and it is the duty 
of the Commission, as the representative of that interest, to see that no 
defaults or collusive judgments are entered which affect the public 
interests for which it is trustee; and it is the duty of the Commission 
to see that the act is administered harmoniously. 


EVIDENCE: JUDICIAL NoTICcE 


§. 675 lays down no rule of evidence, save the requirement in sec. 
304 (1) (£) that hearing commissioners shall exclude immaterial, ir- 
relevant, unreliable, or unduly repetitious evidence. Parenthetically, 
this bill imposes no such requirement on the agency itself, the agency 
tribunal, State officers acting as hearing officers, and other persons who 
may be authorized to conduct hearings in the excepted classes of pro- 
ceedings. Corresponding provisions with respect to the reception of 
testimony are found in S. 674 (sec. 309 (e) (6) ), and S. 918 (sec. 708 
(f) (6) (7) ), which authorize the ‘‘ presiding officer’’ to admit or ex- 
clude evidence, and to rule upon the form of questions, and the scope 
and extent of testimony, statements, or cross-examination. But S. 674 
contains a provision as to ‘‘Rules of Evidence’’ (sec. 309 (h) ) which 
is duplicated in S. 918, sec. 703, and this ‘‘formal procedure’’, it is re- 
quired (sec. 309 (a) ) ‘‘shall be observed’’ in every instance of ‘‘ad- 
ministrative adjudication.’’ 

_ As has already been pointed out, the status of proceedings for the 
fixation of rates for the future seems to be left in considerable doubt 
in S§. 674. If, as stated generally in S. 674, sec. 102 (¢), determina- 
tions of this sort are considered as ‘‘rules’’, then the rule of evidence 
in sec. 309 (h) would not apply to rate fixing proceedings. This uncer- 
tainty would call for a clarifying amendment, if S. 674 or S. 918 were 
to be used as a basis for legislation. But the difficulties in making 
amendments of this sort without entirely reworking the bill are among 
the factors which have led us to recommend that neither S. 918 nor 
8. 674 should be used as a basis. 

We regard as sound the reasons given in the Final Report of the 
Attorney General’s Committee, p. 70-71, for not including in the bill 
any general rule of evidence. The Interstate Commerce Commission has 

d the benefit of numerous monitions and corrections by the Supreme 
Court in respect of the rules of evidence, commencing with the Baird 
case, decided in 1904, 194 U. S. 25, and the general principles of ev- 
idence before the Commission are now quite well understood, with the 
exception of a few areas which can be cleared up when appropriate 
Proceedings get into the Supreme Court. As the Commission reported 
to Congress in its annual report for 1908, p. 10: 
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it is, perhaps, not too much to say that not a single case arising before the Com- 
mission could be properly decided if ‘the complainant, the railroad, or the Commis- 


sion were bound by the rules of evidence applying to the introduction of testimony 
in courts. 


Upon this we have the comment of Mr. R. V. Fletcher, general 
counsel of the American Association of Railroads, and a practitioner 
for many years at the Commission’s bar, that it would be next to im- 
possible for parties to present their cases fully if each witness were re- 
quired to have personal knowledge of the many statements of fact which 
are usually introduced into the record. (Quoted by Wigmore, Evidence, 
1934 Supp., p. 7). 

In the present state of the development of the principles of proof 
before administrative agencies, we submit the wiser course for the time 
being is to leave the formulation of the principles of evidence for 
further development by the cooperative action of the agencies and the 
Supreme Court. 

Judicial notice is dealt with in S. 675, sec. 309 (j). The Attorney 
General’s Committee recommended specially, in effect, that the Inter- 
state Commerce Commission make somewhat more use of the right to 
take official notice of matters contained in the vast body of informa- 
tion contained in the Commission’s files, with proper safeguards to the 
parties as to notice of intention and opportunity to rebut (Final Re- 
port, p. 179). The Commission is giving serious consideration to this 
suggestion, which is now especially pertinent in view of the fact that 
studies are in progress in which the Commission and its practitioners 
are cooperating, looking to a revision of its practice rules. The Orient 
Divisions Case, 265 U. S. 24, makes it difficult to carry out this partie- 
ular suggestion of the Attorney General’s Committee. 

Attention is directed to the fact that identical bills were introduc- 
ed in the House of Representatives by Mr. Rayburn, December 15, 
1925 (H. R. 5572), and in the Senate by Mr. Smith of South Carolina, 
February 1, 1926 (S. 2926), which were intended to avoid the effect of 
the decision in the Orient Divisions Case by requiring the Commission 
to take notice of specified classes of documents in its own files, and in 
certain of the Departments and State regulatory commissions’ offices. 
These bills were not reported from the respective Committees. 

The subject is not as simple as it may seem. Everyone hopes for 
improvement in the size of the records made before us. An exclusion- 
ary formula is not the answer to these hopes. It is possible by further 
development of procedural methods and education of the interested 
parties and their representatives, for the administrative agencies to 
better this situation without formulas for the exclusion of evidence. 
The agencies seek to achieve the golden mean of keeping their records 
elean and small as possible, while giving to all parties affected the satis- 
faction of knowing that they have been able to lay before the agency 
anything they regard as significant, which they might properly tell to 
the Congress through exercise of the right to petition, if Congress were 
acting directly instead of through an agency. 
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SEGREGATION OF HEARING OR DECIDING OFFICERS 


The provisions of 8. 674, sec. 309 (m) (4), duplicated in 8. 918, 
sec. 705 (d), for a segregation or quarantine of the hearing or deciding 
officers ‘‘in the consideration and decision of any cases’’, are unneces- 
sarily rigid, and are out of harmony with the essential nature of the 
administrative function. 

See. 309 (1) of S. 674 forbids deciding officers from consulting 
any other files, records, or material than the official record in the 
case, except for matters of official notice and briefs, and S. 918 (See. 
704) forbids them to confer with any persons except the lawyers in the 
presence of each other. 

It ought not to be necessary to immure hearing or deciding officers 
to insure their probity. These drastic and unrealistic rules of conduct 
are preceded in S. 674 by an instruction (sec. 309 (b)) that the func- 
tions of a presiding officer (defined as including hearing and deciding 
officers) shall be judicial in nature and shall be governed by accepted 
canons of judicial ethics. Obviously the quarantine provisions first 
quoted mean nothing, unless they are more restrictive upon the presid- 
ing officer than the accepted canons of judicial conduct—and they are. 
No judge would hold himself to a rule of conduct which would forbid 
him to use a dictionary without the written consent of the parties or 
upon a rehearing; and no judge would deny himself the privilege of 
discreet discussion of principles, or of refreshing his recollection of the 
meaning of terms of art which were familiar to the parties but not to 
him; and no judge would avail himself of the services of a law clerk or 
assistant who was forbidden to perform any other duties or functions. 

Hearing and deciding officers of the agencies should be men of 
sufficient intelligence, probity, and backbone that they will comport 
themselves fairly and honorably, and efficiently perform the duties Con- 
gress has placed upon them. They should not need and do not need 
a meticulously detailed Levitical code to keep them in the straight and 
narrow path. If they will not do so without such a code, their places 
should be filled by men who have a sense of honor. 

One basic principle is completely overlooked in this proposal: 
agencies of the type of the Interstate Commerce Commission have other 
duties than the decision of particular controversies along judicial lines, 
and they hear many controversies in which the judicial pattern is not 
suitable for application. Their function in all these cases is one of in- 
vestigation, as the agent of Congress. They are not expected merely to 
call balls and strikes, or to weigh the evidence submitted by the parties 
and let the scales tip as they will. The agency does not do its duty when 
it merely decides a case upon a poor or nonrepresentative record. As 
the sole representative of the public, which is a third party in all these 
proceedings, the agency owes the duty to investigate all the pertinent 
facts, and to see that they are adduced when the parties have not put 
them in. This requires and authorizes a sufficient survey of matters 
within the agencies files, and a reasonable use of the technical expert- 
hess and advice of members of the agencies staff—precisely the things 
which the proposal forbids. The agency must always act upon the record 
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made, and if that is not sufficient, it should see the record is supple. 
mented before it acts. It must always preserve the elements of fair 
play, but it is not fair play for it to create an injustice, instead of 
remedying one, by omitting to inform itself and by acting ignorant- 
ly when intelligent action is possible by consultation with the adequate 
staff of trained and disinterested experts provided for the agency at 
public expense, made up of men whose highest duty is to assist in the 
agency reaching a conclusion which is sound and well advised. 

The majority of the Attorney General’s Committee made no such 
segregation or quarantine proposals, and we recommend that none ap- 
pear in the bill. 


DECLARATORY RULINGS 


Provisions authorizing and governing declaratory rulings are con- 
tained in Title IV of S. 675, and sec. 304 of S. 674. The provisions 
of the majority bill are discretionary with the agency: 8S. 674, the 
minority bill, is mandatory. We recommend the majority proposal, if 
one is to be enacted into law, but we submit the whole matter might 
better be left entirely to administrative discretion. Certain constitu- 
tional questions present themselves which we have not studied, and 
some important questions arise with respect to judicial review of such 
rulings, which we will discuss later. 

The Interstate Commerce Commission at the outset of its career 
took a strong stand against committing itself to constructions of law 
in advance of the presentation of actual, concrete cases to it. On the 
first official day of the Commission, its Chairman, Thomas M. Coo- 
ley, wrote with his own pen to a correspondent who had inquired 
whether certain special rates would be lawful. This is the sort of situ- 
ation which the minority of the Attorney General’s Committee had in 
mind—vide Report, p. 234, note—and if S. 674 had been the law, the 
Commission would have been under a mandate to give the declaratory 
ruling sought. The reply of Judge Cooley has become a classic. 


We think, however, that in asking these questions you misapprehend to some éx- 
tent the proper functions of the Commission and the scope of its authority. It 
is not the province of the Commission to express opinions generally as to what rail- 
road companies may or may not do, or to be advisers for them in matters of sta- 
tutory construction. The Commission deals only with practical questions, and 
undertakes to settle only actual controversies. Opinions upon abstract questions 
would be without authority, and for that reason, if for no other, should not be 
officially given. But it is always possible, also, that they may never become prac- 
tical questions, or if they do, that they will assume such shape and be attended by 
such circumstances as to make previous views inapplicable and misleading. You 
will readily perceive, therefore, that definitive answers could not properly be made 
to your queries. 


Two weeks later the Commission formally expressed the same 
view. The policy has since been frequently reiterated, and has coD- 
tinued to be the policy of the Commission, except as from time to time 
a contrasting course has been forced to meet the situations presented 
by new laws. 
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There are a number of particular statutes (e. g., Railroad Retire- 
ment Act of 1937) which require the Commission to fix the status of 

ns or corporations for the purposes of those acts, but these seem 
to be within the class of adjudications as defined in the bills, and we 
do not treat them as declaratory. 

While it is difficult to rationalize out of the realistic practices 
of more than a half a century a single rule, it seems fairly clear: 

(1) The Commission has been liberal with its informal or semi- 
formal advice in the formative stages of administration of new func- 
tions. 

(2) When construction has become better settled, it has been 
reluctant to the point of refusal to pass upon hypothetical cases or 
those of narrow application in advance of the inauguration of pro- 
ceedings in which all the facts can be developed on a record and a 
determination reached in normal course 

(3) The informal or semi-formal advice given in the formative 
stages of administration do not foreclose proceedings of a formal 
character on the point, and do not prejudice a complete review of the 
situation presented in a subsequent case. 

Shortly after the enactment of the Hepburn Act of 1906, the 
Commission began to issue ‘‘conference rulings’’, announced inform- 
ally, and later issued in pamphlet form. The Commission in issuing 
them in the manner indicated stated that ‘‘These rulings express the 
views of the Commission on informal inquiries involving special facts 
or requiring an interpretation and construction of the law, and are to 
be regarded as precedents governing similar cases’’. 

In later years the number of conference rulings issued became much 
smaller than immediately following the Hepburn Act. Many were 
superseded, or lost point because of subsequent changes in the act; 
others were covered by formal decisions of the Commission, or were 
qualified or over-ruled by later formal decisions. With a large mass of 
reported decisions to draw upon, the conference rulings, although 
previously widely cited and relied upon, ceased to be useful or even 
safe guides. They were, therefore, December 28, 1928, rescinded in their 
entirety, and have not been renewed as such. 

In the administration of the novel provisions of Parts II and III 
of the interstate commerce act, relating to motor and water carriers, 
it again developed that questions constantly kept arising of similar 
tenor all over the country with varying minutiae. Someone had to 
answer them preliminarily, not necessarily conclusively, otherwise 
there could be no starting point in the enforcement of these new parts 
of the act. Preliminary determinations of this type are intended primar- 
ily for the guidance of the Commission’s administrative staff, but to 
avoid friction with outside interests affected, the determinations are 
given publicity in the form of administrative rulings, expressly stated 
to be “tentative and provisional, and made in the absence of authorita- 
tive decisions upon the subject by the Commission.’’ The need for such 
rulings progressively decreases with the increase in formal determina- 
tions of individual cases by a Division or the Commission. 
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As to the legal significance of such opinions expressed on a hypo- 
thetical state of facts, reference is made to Keogh v. Chicago & N. W. 
Ry. Co., 260 U. 8S. 156, 164, where the Court pointed out that the Com- 
mission ‘‘may investigate and decide whether a rate has been, whether 
it is, or whether it would be discriminatory,’’ but that ‘‘by no coneeiy- 
able proceeding could the question whether a hypothetical lower rate 
would under conceivable conditions * ave been discriminatory, be sub- 
mitted to the Commission for detern .ation.’’ 

To recapitulate on this subject: the Commission could now, if it 
deemed the practice desirable, extend its limited system of declaratory 
rulings, and it needs no legislation to enable it to do so. For the reasons 
so cogently expressed by Judge Cooley we would not recommend the 
enactment of a provision of law having the effect of making it man- 
datory for the Commission to make such rulings. The nature of judicial 
review of any declaratory rulings made will be discussed in the follow- 
ing section. 


JUDICIAL REVIEW 


Provisions relating to judicial review of the orders of agencies are 
found in 8. 675, sees. 311, 404; S. 674, sec. 311 (a)-(f), and S. 918, Title 
VIII, sees. 800-809. These provisions are not parallel. 

As to S. 674, our discussion can be much abbreviated by postulat- 
ing that the intent of sec. 311 (a) is to preserve intact the review pro- 
visions of the Urgent Deficiences Act of 1913. A system of review 


under that Act has evolved which is well understood, very satisfactory, 
and workable. The Interstate Commerce Commission would be greatly 
disturbed if any proposals in this bill would upset that system of re- 
view of its orders. There are some other special types of review, rela- 
tively minor, such as under the Clayton Act., which we will not discuss 
for lack of time and because we understand sec. 311 (a) preserves them. 

The legislative stages of the development of the present system 
of review of the Commission’s orders are stated in Interstate Commerce 
Commission v. Oregon-Washington R. & Nav. Co., 288 U. S. 14, 23. 
They trace back to the Hepburn Act, when the Commission in 1906 ob- 
tained rate-making power, through the Mann-Elkins or Commerce Court 
Act of 1910, and the District Court Jurisdiction or Urgent Deficiencies 
Act of 1913. 

The Urgent Deficiencies Act has by now a well-established mean- 
ing before the courts. We may well consider what its features are. 
Justice Brandeis stated them in United States v. Griffin, 303 U. S. 226, 
232-233. 

The Act possesses the following extraordinary features: (1) The 
original hearing in the district court is not before a single judge, but 
before three, of whom one must be a circuit judge; (2) From the decree 
of the district court as so constituted a direct appeal to the Supreme 
Court is granted as of right, instead of a review by a circuit court of 
appeals; (3) Upon both the trial court and the Supreme Court rests 
the obligation to give the case precedence over others. These expediting 
features go back to the Expediting Act of 1903. 
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The extraordinary features of the Urgent Deficiencies Act were 
justified by the character of the cases to which it applied—ecases of 
public importance because of the widespread effect of the decisions 
thereof. Congress sought to guard against ill-considered action by a 
single judge, and to avert the delays ordinarily incident to litiga- 
tion. In construing the Act, the Supreme Court concluded that despite 
the broad language used in the Commerce Court Act, Congress could 
not have intended to include in this special jurisdiction suits to set 
aside every kind of order issued by the Commission. For substantial- 
ly every decision, and every other kind of action by the Commission 
is expressed in, or is followed by, an order; and many of the orders are 
obviously not of such public importance and widespread effect as to 
justify, in cases affecting them, the extraordinary features of the 
Urgent Deficiencies Act. As time has gone on, the provisions of the 
Urgent Deficiencies Act for review of Commission orders have been 
extended to other agencies. Some of the statutes are the Emergency 
Railroad Transportation Act of 1933; the Motor Carrier Act of 1935; 
Shipping Act of 1916; Packers & Stockyards Act of 1921 (Secretary 
of Agriculture) ; Perishable Agricultural Commodities Act of 1930 
(Secretary of Agriculture); Communications Act of 1934 (Federal 
Communications Commission). The orders for which review was pro- 
vided by each of these statutes were so much like the orders under the 
interstate commerce act fixing rates payable by shippers that improper 
injunctive relief of such orders or delay in final determination of their 
validity might likewise seriously affect the publie interest by prevent- 
ing or obstructing action under those statutes. 

Section 311 (b) of S. 674 affords a judicial review (except as 
otherwise provided or excepted by law) to any person adversely af- 
fected by any final decision of any agency rendered pursuant to the 
formal procedures provided in 8. 674. This is in accord with Rochester 
Telephone Co. v. United States, 307 U. S. 125, and with section 205 
(h) of Part II of the interstate commerce act (relative to motor car- 
riers) which makes final orders under Part II subject to judicial re- 
view. The section seems to be confined to final decisions, and does not 
appear to cover mere procedural steps. This is as it should be, for it is 
inadvisable to have the progress of a proceeding before the Commission 
impeded by litigation involving only procedural matters, as the Court 
has indicated in Los Angeles & Salt Lake Railway Valuation Case, 273 U. 
§. 299, and Delaware & Hudson Co. v. United States, 266 U. S. 438. 

Section 311 (c) of S. 674, which relates to courts and venue, seems 
unobjectionable but raises a question whether the statute of limita- 
tions is tolled by the filing of a case in the wrong court under this 
section. This question will arise sooner or later, and the bill should 
be made to answer it so as to express the intent of Congress. 

Section 311 (d), Reviewable orders, makes all administrative or- 
ders, declaratory or otherwise, subject to review, with a proviso that 
only final orders shall be subject to such review. Preliminary or inter- 
mediate orders, if reviewable by law, shall be subject to review upon 


a of final orders. It is highly desirable to confine review to final 
orders. 
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The provision of section 311 (d) that petitions for rehearing and 
reconsideration are unnecessary before going into court conflicts with 
the recent amendments of the interstate commerce act, by the Trans- 
portation Act, 1940, providing for judicial review of decisions of a 
division, individual commissioner or board, ‘‘not otherwise’’ until a 
petition for rehearing has been made and acted upon. Before the 1940 
amendment it was discretionary with the District Court as to whether 
a petitioner should be required first to exhaust his administrative 
remedies, as by applying for a rehearing of the decision of a division 
by the entire Commission, before resorting to the Court. Orient Divi- 
stons Case, 265 U. S. 274. The modern judicial tendency has been more 
and more to require dissatisfied parties to exhaust their administra- 
tive remedies before going into court. As to the Interstate Commerce 
Commission this has recently been made statutory. Whether Congress 
wishes to change what is probably the latest expression of its policy 
in this regard is a question of legislative discretion. 

Section 311 (e), covering the scope of review, appears to be quite 
similar to the language of the Supreme Court in Interstate Com. Comm. 
v. Ill. Cent. R. R. Co., 215 U. 8. 452, 470, the pioneer decision on judicial 
review of administrative acts. The rule in that case is familar, and we 
do not quote it. We do not except to it. Of late years, the courts have 
added another reason for holding orders invalid, namely, inadequacy 
of the administrative findings, in form or in substance. In the Grain 
case, 284 U. 8. 248, the Court added still another ground for holding 
an order invalid, namely, abuse of administrative discretion in deny- 
ing a rehearing. This doctrine undoubtedly will be strictly confined. 
Cf. United States v. Northern Pac. Ry. Co., 288 U. 8. 490. These two 
defects, probably would be made statutory grounds for review within 
the scope of section 311 (e) (5), giving courts authority to review ad- 
ministrative action otherwise arbitrary or capricious. 

We voice no objections to the scope of review provisions of sec- 
tion 311 (e), but are disturbed by the words ‘‘regardless of the form 
of the review proceedings’’, in that they squint at a modification of 
the procedure provided by the Urgent Deficiencies Act, and we re- 
gard any modification as most undesirable. 

Section 311 (f), dealing with the record, is objectionable. In 
cases under the Urgent Deficiencies Act the party attacking the Com- 
mission’s order must bring in the entire record upon which the Com- 
mission acted, otherwise it is the ‘‘settled rule’’ that the findings can- 
not be attacked as unsupported by the evidence. Mississippi Valley 
Barge Co. v. United States, 292 U. S. 282. 

By requiring the moving party to print such portions of the record 
as it is desired the court shall read (sec. 311 (f) ) the bill requires 
counsel for the Commission to delve into the mental processes of a body 
of eleven members and determine what portions of an often voluminous 
record each commissioner deemed pertinent in reaching the conclusions. 
This is impossible. 

It has taken a long time to get the law with respect to the records 
in Commission cases on judicial review in its present satisfactory state, 
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and it should not be disturbed except for compelling reasons. The 
orders of some other tribunals are not self-executing, but require those 
tribunals to go into court for enforcement of their orders, and to supply 
the court with copies of the record upon which they acted. These 
situations are not apposite with respect to review of self-executing orders 
of the Commission. Our point with respect to 8. 674 is that it should be 
made more clear that all of the review provisions of the Urgent De- 
ficiencies Act are excepted. 

Turning now to S. 918: 

This bill appears to supersede the Urgent Deficiencies Act procedure, 
because of the words at the beginning of Title VIII, section 800: ‘‘Un- 
less otherwise specifically excepted from the operation of this title’’. 
This is undesirable for reasons explained in comments on the prior bill. 
The first sentence of section 800 giving the right to review of a final 
order would not be exceptionable if the bill did not modify the review 
under the Urgent Deficiencies Act. Proceedings under that act should 
be ‘otherwise specifically excepted from the operation’’ of Title VIII. 

The next sentence provides that final administrative orders, ‘‘de- 
claratory or otherwise’’ and ‘‘after formal hearings’’ shall be subject to 
review. If this includes procedural rules, ete., it is objectionable. A 
review of orders, declaratory or otherwise, predicated upon their having 
been made after formal hearing, appears too broad. The distinction 
between cases where the order is purely administrative, and those where 
the order is a mandate, gives the proper dividing line. Under the 
present law, only requirements of the Commission or definitive orders 
as to rights are subject to review. If there is no order, there is no 
judicial review. A. B. & C. R. Co. v. United States, 282 U. 8. 522. The 
possible results of subjecting all kinds of orders to review are undue 
burden to the parties and the agency and delay in final action. Very 
distinctly, some orders of the Commission ought never to get into court. 
Thus, if the Commission by order adopts a report to Congress on the need 
for Federal regulation of sizes and weights of motor vehicles, as it is 
required to do by the Transportation Act of 1940, as speedily as pos- 
sible, there will be an order, but there should be no legislation holding 
out of a right of judicial review which would frustrate compliance with 
the mandate of Congress for a speedy report. 

Section 801, Judicial review, is most objectionable, as it changes 
the methods of review provided by the Urgent Deficiencies Act. The 
comments already made with respect to S. 674 are equally applicable 
here. Apparently the right of the Commission to be represented in 
court by its own counsel would be done away with. This was a privilege 
which Congress granted in 1910 only after a prolonged examination of 
the whole subject of judicial review of the Commission’s orders. There 
are, unhappily, occasions when the views of the Department of Justice 
and the Commission have differed as to the law. On some of those 
occasions the Court has sustained the view of the Commission. 

_ _ Section 802, relating to jurisdiction of courts where the petition 
is filed, is proper if construed as meaning the specially-constituted three- 
judge courts under the Urgent Deficiencies Act. But if the meaning 
is the Cireuit Court of Appeals, as it would under section 801, the 
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section is objectionable, (1) because changing the review provisions of 
the Urgent Deficiencies Act, and (2) because review by the Supreme 
Court would be by certiorari and not by direct appeal as at present. 

There has been no intimation by the Supreme Court of which we are 
aware that the direct appeal of Commission orders has imposed a burden 
upon the court. That court has ways of protecting itself. If of the 
opinion that the appeal is without merit, the Court dismisses the appeal 
on the filing of a jurisdictional statement, in a per curiam opinion, and 
without awaiting oral argument or the printing of the record, which to 
all intents and purposes is the equivalent of the denial of certiorari. 

It is our considered view that the provisions of the Urgent De 
ficiencies Act for an expedited appeal directly to the Supreme Court 
have been beneficial in the highest degree. They have enabled the Court 
to settle many important and vexing questions of law relating to the 
conduct of interstate commerce, finally and much more speedily than 
would otherwise have been possible; they have settled quickly the un- 
certainties as to the powers and duties of the Commission, and the cor- 
relative duties and rights of carriers and shippers. Perhaps it is of 
even the greatest importance that the decisions of the Supreme Court 
made in more than three hundred Interstate Commerce Commission 
eases brought to it under the Urgent Deficiencies Act have put forward 
the whole body of American administrative law, years ahead of any 
stage which could have been reached by the slower and less definitive 
process of getting cases into that Court. 

The provisions of section 802 permitting the Court to restrain an 
order of the Commission, without hearing, is contrary to present law, 
which provides that only after three days’ notice and upon a finding of ir- 
reparable injury upon evidence adduced, can a three-judge court stay 
an order of the Commission. The reasons for requiring this notice and 
jurisdictional finding have been clearly and forcefully stated by the 
Supreme Court in the Griffin case, already cited. 

Section 803 is objectionable in that the court would be empowered 
to direct the Commission to modify one of its orders, and to make 
findings of fact as the discretion of the court requires. This in effect 
sets up the court as a superior administrative body. Similar action on 
the part of the Court of Appeals for the District of Columbia was con- 
demned by the Supreme Court with respect to orders of the Communi- 
cations Commission in Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U. S. 134. The short existence of the Commerce 
Court is generally attributed to the court’s usurpation of administrative 
functions of the Commission, and to its desire to make the orders. 

Section 805 covers matters that may be reviewed by the court. It 
is about the same as section 311 (e) of S. 674, and the same remarks are 
applicable. 

Section 807 is objectionable with respect to reviews being confined 
to certiorari, where now the Urgent Deficiencies Act affords a different 
remedy by direct, expedited appeal. ‘ 

Section 809, Costs, in the final sentence awards costs to the prevail- 
ing party. This means that if a Commission order is annulled, the 
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—— 


United States or the Commission may be muleted for costs. Costs are 
not now assessed against the Government: whether they should be is a 
matter of policy for Congress. 

Referring now to S. 675, the majority bill: 

Section 401 empowers each agency to issue declaratory rulings. No 
hearing is required. The section also empowers the agency to refuse to 
issue declaratory rulings if deemed for the purposes of delay or pre- 
mature. In itself, it appears unobjectionable. 

But secs. 402, 403, and 404 deal with the effect of declaratory 
rulings, parties to the proceedings, and judicial review of the same. 
Being made without a hearing, declaratory rulings should not be re- 
viewable in court, but any party affected thereby should petition the 
Commission for a hearing thereon, to be followed by a formal final order, 
subject to review in court. 

The Commission is empowered under Parts I, II, and III of the 
interstate commerce act to make reasonable rules and regulations for 
the orderly conduct of proceedings before it. The necessity for this 
authority is obvious. Whether such rules and regulations would con- 
stitute declaratory rulings is uncertain, but it is highly undesirable that 
such procedural steps be delayed by having to try them out in court, and 
perhaps even in the Supreme Court, before they become effective. 

It would be difficult in advance to say whether or not declaratory 
rulings under S. 675 would constitute actual cases and controversies. 
If not, the constitutional courts may not exercise a reviewing jurisdiction. 
Such rulings in some instances might constitute a ‘‘case or controversy’’ 
and in others, would not. Further, whether under the decisions of the 
Supreme Court on the Declaratory Judgment Act the Federal constitu- 
tional courts can accept a statutory jurisdiction over declaratory rulings 
of the Commission falling short of a ‘‘case or controversy’’, we do not 
undertake to answer. 

If ‘‘declaratory rulings’’ are to be made reviewable, a more precise 
definition of what is to be included in the term is desirable. Routine 
matters, such as the granting of permissions to make rates effective upon 
less than statutory notice, or of relief from the long-and-short-haul rule, 
should not be considered as reviewable, although they may involve an 
informal determination of whether there is, in fact, compelling carrier 
competition. Aggrieved persons have a direct method of getting such 
a question determined. 


CoNncLUSION 


At the outset we stated the general conclusions reached in our study 
of these bills, and we need not reiterate them. Many matters have been 
passed over, which are important enough to merit careful consideration. 
This analysis has gone to tiring length because these bills, individually 
and collectively, affect the entire body of diverse and important adminis- 
trative functions committed to the Commission. While the Interstate 
Commerce Commission and its individual members have long recognized 
the desirability for all possible simplicity and unity throughout the 
Federal administrative system, the sharp division of opinion in the 
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Attorney General’s Committee and in views expressed before this Com. 
mittee indicate that progress is being made, but that these bills as they 
stand, do not afford a solution, so far as they relate to the problems 
with which the Interstate Commerce Commission has a working familiar. 
ity. 

This lengthy statement might be epitomized as to the principle 
applied in the recent words of Justice Frankfurter, speaking for eight 
members of the Court: 


* * * this Court has recognized that bodies like the Interstate Commerce Commission, 
into whose mould Congress has cast more recent administrative agencies, “should 
not be too narrowly constrained by technical rules as to the admissibility of proof,” 
* * should be free to fashion their own rules of procedure and to pursue methods 
of inquiry capable of permitting them to discharge their multitudinous duties, 
* * To be sure, the laws under which these agencies operate prescribe the funda- 
mentals of fair play. They require that interested parties be afforded an oppor- 
tunity for hearing and that judgment must express a reasoned conclusion. But 
to assimilate the relationship of those administrative bodies and the courts to the 
relationship between lower and upper courts is to disregard the origin and purposes 
of the movement for administrative regulation and at the same time to disregard 
the traditional scope, however far reaching, of the judicial process. Unless these 
vital differentiations between the judicial and administrative tribunals are observed, 
courts will stray outside their province and read the laws of Congress through the 
distorting lenses of inapplicable legal doctrine. (Federal Communications Commis- 
sion v. Pottsville Broadcasting Co., 309 U. S. 134, 143-4). 


UNITED STATES SENATE 
CoMMITTEE ON INTERSTATE COMMERCE 


Washington, D. C. 
April 24, 1941 
Mr. Milton P. Bauman 
140 Cedar Street 
New York City 


Dear Mr. Bauman: 


I have your letter of April 21 with which you enclosed a statement 
on behalf of non-lawyer practitioners in connection with Senate bills 
674, 675 and 918, for which I thank you. 

I am enclosing copy of a letter I have written in connection with 
these bills which you may distribute to anyone interested, if you desire. 

With my best wishes, I am 


Cordially yours 
Ciype M. REep 








Washington, D. C. 
April 22, 1941 
Honorable Frederick Van Nuys 
Senate Office Building 
Washington, D. C 


Honorable Carl A. Hatch 
Senate Office Building 
Washington, D. C. 


Dear Senators : 


Being a ‘‘non-lawyer’’ who practiced before the Interstate Com- 
merce Commission many years, I am receiving numerous letters from all 
over the country concerning the possibility that some provision of Senate 
bills 674, 675, and 918 may require all persons appearing before ad- 
ministrative bodies to be lawyers. 

I hope that you will amend that so as to eliminate any such re- 
quirement, particularly as far as the Interstate Commerce Commission 
and some similar bodies are concerned. These agencies are administra- 
tive agencies having what has long been called quasi-judicial powers 
which are exercised in some instances. 

Let me discuss the Interstate Commerce Commission and then you 
can fit that to other administrative agencies where it fits. 

There are only four practicing lawyers on the Interstate Commerce 
Commission out of the eleven members. (There may be one or two who 
have been admitted to the bar.) It deals with technical transportation 
questions which are about 90% fact and probably less than 10% law. 
It would seem to me an inconsistent thing to require persons practicing 
before a ‘‘non-lawyer’’ body to be a lawyer. I am sure you will recog- 
nize the exact situation. 

Only the railroads and a few of the larger corporations and Cham- 
bers of Commerce are able to employ both lawyers and traffic men. 
Most of the general public shipper representation is by expert traffic 
men. The Interstate Commerce Commission has rules by which it deter- 
mines fitness for practicing and there is an Association of Interstate 
Commerce Commission Practitioners which has a code of ethics (similar 
to a bar association) and certain requirements. Of course, anybody 
can appear for himself but nine-tenths of the shippers and shipping 
organizations, which include a great part of the general public, are 
represented in Interstate Commerce Commission cases by traffic men 
who generally are not lawyers. 

I was Chairman of the Kansas Public Utilities Commission for 
several years. There were only two or three City Attorneys in Kansas 
who could try a public utilities rate case. We either had to try it from 
the bench, even though the City Attorney appeared, or try it by the 
Attorney for the Commission. The volume of business before the Inter- 
state Commerce Commission is too heavy for such a practice. 

I do not know how many other administrative bodies whose orders 


are subject to judicial review are similarly situated, but I think many 
of them are. 
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I talked with Chairman Eastman of the Interstate Commerce 
Commission over the telephone this morning and he told me that the 
Interstate Commerce Commission was opposed to limiting practice be- 
fore it to lawyers. 

I am thinking about the general public interest and am very 
much in earnest. I want to support your effort to bring order out of 
chaos but this is a matter with which I happen to have had a great 
deal of experience and I know it would be a blow to the general public 
interests if every shipper having a case before the Interstate Commerce 
Commission was required to have a lawyer. He simply could not af- 
ford it because he would have to have an expert traffic man anyhow. 

Knowing both of you gentlemen as well as I do, I am sure that 
you do not wish to impose a hardship on the general public interests. 

The rule of the Interstate Commerce Commission is that anyone 
who has been admitted to practice before the highest court in his state 
can practice before the Interstate Commerce Commission without ques- 
tion but ‘‘non-lawyers’’ are not excluded if they are otherwise qualified. 

These provisions would bring a lot of opposition to the bills which 
I am sure you would want to avoid and I hope you will give my sug- 
gestions, which are made in the friendliest way and in the interest of 
the general public, your full consideration. 

My own feeling would be that the various administrative bodies 
be required to set up rules that would insure that the people appearing 
be qualified; that lawyers be automatically qualified to appear; that 
the various agencies be permitted to establish the qualifications of per- 
sons not lawyers but who are experts in their various fields. 

I repeat that so far as the Interstate Commerce Commission is con- 
cerned, more than 90% of the practice is traffic work and not legal. 

The State Commissions in most of the states contain non-lawyers. 
Sometimes all of them are non-lawyers though in Kansas we usually 
had one lawyer on the Commission. 

It would certainly seem a strange thing that representatives before 
a non-lawyer body should be confined to lawyers and experts who have 
qualified themselves throughout their lives be prohibited from appear- 
ing for the shipping interests which they represent. 

Both of vou being so fair minded and so considerate of the pub- 
lie’s interest I am hopeful that you will agree. I want to support your 
bills and desire to aid you by avoiding unnecessary opposition. 

With my best wishes, I am 


Cordially yours 
CMR :ef Clyde M. Reed 
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CHAIRMAN EASTMAN DISCUSSES “TRANSPORTATION 
OF TOMORROW” 


“The Transportation of Tomorrow’’ was the subject of an address 
delivered by Chairman Eastman of the Interstate Commerce Commis- 
sion before the American Society of Civil Engineers at Baltimore on 
April 23. Pointing out that, with the rise of new forms of transpor- 
tation and the rapid mechanical development, he said, ‘‘The transpor- 
tation system of the country calls for an attention on the part of the 
Government which will go beyond mere regulation in the sense in which 
we have come to understand that word. 

“There is need for a constructive leadership, guidance, and plan- 
ning from the point of view of the transportation system as a whole, 
and I know of no source from which this leadership can be supplied 
except the Federal Government. Clearly there are certain things which 
each type of carrier can do better than any of the others, and the ideal 
system would be one which would utilize them all accordingly, emphasiz- 
ing cooperation and coordination and avoiding definitely wasteful uses, 
but at the same time retaining a very considerable element of compe- 
tition. Clearly there are various changes and developments within each 
branch of the transportation industry which would be of much public 
advantage, but which are not likely to be accomplished without Gov- 
emment help by a collection of independent and rival private com- 
panies. Clearly, also, many of the Government’s own activities in the 
construction of transportation facilities are in great need of centralized 
direction which will take into consideration the transportation situa- 
tion as a whole. 

“‘Such an agency as I am now suggesting, which might or might not 
take the form of a Department of Transportation, would be divorced 
from regulation of the kind which requires the determination of issues 
through quasi-judicial procedure, and would instead be what has been 
called a planning and promotional body. It would issue no orders, but 
it would be in constant touch with the transportation situation, watching 
developments, noting trends, discovering opportunities for improvement, 
and foreseeing dangers ahead. Its influence would be exerted through 
voluntary cooperation and advice—to the carriers, to their employees, to 
shippers, and to all concerned in transportation, and also to the Presi- 
dent and Congress, if further legislation should be deemed necessary. 
It might further be given immediate direction of all Government activ- 
ities, outside the field of regulation, which have to do with transporta- 
tion. It may be that the new but temporary board of investigation and 
research for which, as I have said, the Transportation Act of 1940 pro- 
vides, will lead into the creation of some such permanent agency.’’ 

Mr. Eastman expressed the belief that the railroads could, with 
much advantage to themselves, establish a centralized department for 
scientific and engineering research, which would do much more than they 
are now doing in the way of standardizing equipment, materials and 
supplies. The railroads, he continued, also need it to keep pace with 
their competitors in the development of improvements.”’ 











Former Commissioner Esch Eulogized 
By Congressman Stevenson.* 


Tue Late Hon. Joun J. Escu 


Mr. STEVENSON. Mr. Speaker, I ask unanimous consent to proceed 
for one minute to deliver an eulogy on a former Member of this House. 


The SPEAKER. Without objection, it is so ordered. 
There was no objection. 


Mr. STEVENSON. Mr. Speaker, it becomes my very sorrowful duty 
to announce to the House of Representatives the death on yesterday, 
Sunday, April 27, 1941, of a former Member of this House, the Honorable 
John J. Esch, of La Crosse, Wis., who represented what is now the Third 
Congressional District of the State of Wisconsin for some 22 years. John 
Esch was one of the distinguished citizens of the Nation. He was a strong 
man, long a familiar figure in the Halls of Congress, whom his colleagues 
respected and his constituents and the people of the great State of Wis- 
consin trusted and repeatedly honored through his public career of a third 
of a century. While here, John Esch was chairman of the Committee on 
Interstate and Foreign Commerce. 

John J. Esch, our former colleague, who is now gone to his great re- 
ward, was an honest man. He was a plain man and a true representative 
of the common people. He was a good man and a manly man, who spent 
his entire life in the service of others. For 22 years he represented a 
great and intelligent constituency in this Chamber, where the greatest men 
of our Republic have served and aspired to serve. That achievement 
alone would mark John J. Esch as a man among men. And after serving 
almost a quarter of a century in these Halls, he served the public on the 
Interstate Commerce Commission and served as Chairman of that body 
at one time. After leaving public life, our friend and colleague practiced 
law in the city of Washington. He was a member of the Mount Pleasant 
Congregational Church in Washington and of the First Congregational 
Church of La Crosse, Wis. He was a former president of the American 
Peace Society and of the Association of Practitioners before the Interstate 
Commerce Commission. 

Our old friend John J. Esch was gifted with intelligence, discretion, in- 
dustry, and vision. He was an orator of the first order; eloquent beyond 
most men, he was forceful in debate. His eloquence and his genius were 
always used on the side of the common people. He never had any ulterior 
purpose to serve. Among those who knew him best he was trusted without 
question, and this trust reposed in him was justified. He never violated a 
confidence, and his friendship was enduring. His integrity knew no 
turning. He stood foursquare before his God. His purpose in life was to 
make life happy for others. His many friends and acquaintances who 
survive and who knew him since childhood, as did your speaker this 
morning, look forward to the time when we shall all meet again and enjoy 
those happy associations where sickness and the infirmities of life and 
sorrow and death are no more. 


* Taken from Congressional Record of April 28, 1941, page 4312. 
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Rail Transportation 
By F. F. Estes, Editor 


Protective Service to Perishable Fruit 


In Docket No. 20769—Charges for Protective Service to Perishable 
Fruit, the I. C. C. has postponed hearings until May 14, at which time 
they will be held at Chicago with Examiner Sharp presiding. The 
hearing which was scheduled for Boise, Idaho, on April 28, has been post- 
poned until May 19. The Chicago hearing will be for the purpose of re- 
ceiving evidence concerning the effect of mandatory charges for re- 
frigeration service under Section 4 of the Perishable Protective Tariff 
upon the ability of rail carriers to obtain perishable traffic in competi- 
tion with trucks. At Boise the hearing will be with regard to protective 
service against cold. 





Cancellation of Rates and Routes Via Short Lines 


The Interstate Commerce Commission made public on April 23 its 
report and order in I & S Docket No. 4510—Cancellation of Rates and 
Routes Via Short Lines, and I & S Docket 4532—Rates To and From 
Short Line Junctions. The majority report was written by Commis- 
sioner Alldredge. 

The Commission reiterated the general principle that dissatisfaction 
with divisions does not constitute justification for cancellation of joint 
rates. The Commission held that Section 15(3) of the Interstate Com- 
merce Act, as amended by the Transportation Act of 1940, was applic- 
able in the disposition of the proceeding. It reiterated its view that the 
Ogden Gateway Case [35 I. C. C. 131] has been qualified in subsequent 
decisions holding that the cancellation of joint rates over a certain route 
does not in itself operate to close the route, that a through route may 
exist with combination rates, and that such rates must be shown to be 
reasonable, non-prejudicial, and must not result in discrimination con- 
trary to Section 3(4) of the Act. In view of its conclusions that the 
amendment of Section 15(3) supersedes the rule of the Ogden Gateway 
Case, the Commission did not discuss the application of the Subiaco 
Routing Case [U. 8. v. Missouri Pacific Railroad Co. 270 U. 8. 269]. 
The phrase ‘‘consistent with the public interest’’ as used in Section 15(3) 
as amended, was construed to mean ‘‘not contradictory or hostile to 
the public interest,’’ thus giving it the same interpretation as under 
Sections 209(b) and 211(b) of the Motor Carrier Act. The Commis- 
sion’s decision in the Quanah, Acme & Pacific Case [226 I. C. C. 201], 
was affirmed and applied. 

With respect to the individual carriers, it permitted the closing of 
some of the routes via the Chicago, Aurora & Elgin and the Chicago, 
North Shore and Milwaukee, but declined to permit the closing of other 
routes via these lines. It declined to permit the closing of any route 
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via the Minneapolis, Northfield & Southern and the Waterloo, Cedar 
Falls and Northern. It permitted the closing of certain routes via the 
Cedar Rapids and Iowa City because of the inadequacy of the record and 
the insignificant part of its traffic that was involved. 

Commissioner Porter dissented with respect to the cancellation of 
routes in connection with the Cedar Rapids and Iowa City Railway, 
Commissioner Patterson concurred in the results. Commissioner Miller 
dissented, stating that he believed the respondents had met the burden 
imposed by Section 15(3) and that the proposed cancellations would 
not violate Section 3(4) of the Act. Commissioner Mahaffie concurred 
in Commissioner Miller’s expression of dissent. Commissioner Splawn 
did not participate in the disposition of the proceedings. 





Ex Parte 104—Part 1l1—Terminal Services 


Division 3 of the I. C. C., upon rehearing, has vacated its Twenty- 
Third Supplemental Report in Ex Parte 104—Part []—Terminal Ser. 
vices, and has found that the switching performed by the Celotex Com- 
pany between its connections with interchange tracks of carriers at 
Marrero, Louisiana, is a service which may in the future be regarded 
as contemplated under the line-haul rates of the carriers, and not a plant 
service, and that the payment by the carriers of allowances to the Celotex 
Company is not unlawful. 

Division 3 has also found that compensation for the switching of in- 
terstate traffic by the Snoqualmie Falls Lumber Company at its plant 
at Snoqualmie, Washington, is included in the line-haul rates, and al- 
lowances paid to that company by the carriers for performing such ser- 
vice are not unlawful. 

* * * 

Division 3 of the I. C. C. has set aside its order of January 25, 1936, 
so far as it relates to the American Bridge Company and the National 
Tube Company at Gary, Indiana, served by the Elgin, Joliet & Eastern 
Railway Company. 





ABANDONMENTS 


Colorado & Southern Railroad Company 


The Colorado & Southern Railroad Company has been authorized 
by Division 4 of the I. C. C. to abandon its Clear Creek line and Black 
Hawk Branch, both located in Colorado. 





Detroit, Toledo & Ironton Railroad Company 


Examiner A. G. Nye has recommended that Division 4 of the I. C. C. 
authorize the abandonment of a branch line of railroad of the Detroit, 
Toledo & Ironton Railroad Company, extending from Jeffersonville to 
Sedalia in Fayette and Madison Counties, Ohio, a distance of approxi 
mately 7 miles. 
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Duluth & Northeastern Railroad Company 


The Duluth & Northeastern Railroad Company has applied to the 
LC. C. for authority to abandon that portion of its line from Saginaw 
to Hornby, Minnesota, a distance of 46.68 miles. 





Frisco Railway 


The Trustees of the St. Louis-San Francisco Railway Company have 
been authorized by Division 4 of the I. C. C. to abandon approximately 
36 miles of line of railway in Oklahoma, between Madil and Mead, be- 
tween Liggett and Platter, and between Ravia and Randolph. At the 
same time, the trustees have been authorized to acquire substantially the 
same mileage, to be constructed by the United States in lieu of the lines 
to be abandoned by reason of the submerging of these lines by the con- 
struction of a dam and reservoir on the Red River in Texas. 





Job Protection in Abandonment Cases 


The I. C. C. will appeal to the United States Supreme Court the 
decision of a statutory three-judge court sitting as the U. S. District 
Court for the District of Columbia, which held that the Commission has 
power to attach job protection conditions to its approval of applications 
for abandonment of lines of railroad. 





ACQUISITIONS 


Wabash Railroad 


The I. C. C. has announced that a hearing will be held before Ex- 
aminer Molster, at Washington, on May 10, on the application of the 
Pennsylvania Railroad Company and the Pennsylvania Company for 
authority to acquire control of the Wabash Railroad Company by pur- 
chase of its capital stock. 





BONDS 


Pacific Electric Railway Company 


_ Division 4 of the I. C. C. has granted authority to the Pacific Elec- 
trie Railway Company : 

(a) to issue not exceeding $6,000,000 of collateral-trust bonds, to 

be exchanged, together with a cash payment, for certain outstanding 

underlying bonds, pursuant to a refinancing plan; (b) to issue not ex- 
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ceeding $7,500,000 of refunding mortgage 50-year gold bonds, series A, 
to be pledged as part of the collateral security for the collateral-trust 
bonds; and (c) to join with the Southern Pacific Company in pledging 
not exceeding $24,544,000 of Pacific Electric Railway Company refund. 
ing mortgage 50-year gold bonds, series A, owned by the Southern Pa- 
cific Company, with the trustee of the collateral-trust indenture. 

Authority has been granted the Southern Pacific Company to as 
sume obligation and liability in respect of (a) the collateral-trust bonds 
of the Pacific Electric Railway Company by pledging not exceeding 
$24,544,000 of that company’s refunding mortgage 50-year gold bonds, 
series A, with the trustee of the collateral-trust indenture under the 
provisions thereof; and (b) the securities of the Pacific Electric Railway 
Company by joining in the execution of the collateral-trust indenture, 

That part of the application which sought authority for the Pacific 
Electric Railway Company to indemnify the Southern Pacific Company 
and to hold it harmless against any loss suffered by it on account of the 
pledge of Pacific Electric Railway Company bonds owned by the South- 
ern Pacific Company to secure the collateral-trust bonds, and on account 
of joining in the execution of the collateral-trust indenture securing 
them, was dismissed for want of jurisdiction. 





Richmond, Fredericksburg & Potomac Railroad Company 


Division 4 of the I. C. C., in a supplemental report, has modified 
its order of February 19, 1941 so as to authorize the Richmond, Fred- 
ericksburg & Potomac Railroad Company to issue not exceeding $6, 
500,000 of general-mortgage sinking-fund 3 per cent bonds. 





EQUIPMENT TRUST CERTIFICATES 


Chicago, Milwaukee, St. Paul & Pacific Co. 


Division 4 of the I. C. C. has granted authority to assume obligation 
and liability in respect of not exceeding $3,120,000 of Chicago, Milwau- 
kee, St. Paul & Pacific Railroad equipment trust certificates, to be issued 
by the Continental Illinois National Bank & Trust Company of Chicago 
as trustee, and sold at 100.053 and accrued dividends, the proceeds to 
be used in connection with the procurement of locomotives, freight cars 
and passenger equipment. 
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EXTENSION OF OPERATIONS 


Alabama, Tennessee & Northern 


The Alabama, Tennessee & Northern Railroad Corporation, through 
its Trustee, John T. Cochrane, Jr., has applied to the I. C. C. for author- 
ity to construct and operate an extension of its line of railroad on Blake- 
ley Island, Mobile, Alabama, to serve the Alabama Drydock & Ship- 
building Company, and other industries. The Alabama Drydock & 
Shipbuilding Company, it is stated in the application, has recently been 
awarded contracts for the construction of 13 merchant vessels at an 
estimated cost of $30,000,000. 





NOTES 


Missouri & Arkansas Railway 


Division 4 of the I. C. C. has authorized the Missouri & Arkansas 
Railway Company to issue $50,000 of 5-year serial promissory notes, the 
proceeds to be applied to the payment of audited vouchers. 





Louisiana & Arkansas Railway Company 


The Louisiana & Arkansas Railway Company has been authorized 
by Division 4 of the I. C. C. to operate, under trackage rights, over cer- 
tain tracks and facilities of the St. Louis-Southwestern Railway Com- 
pany and the Shreveport Bridge and Terminal Company, from a point 
in Shreveport to a point in Bossier City, Louisiana, a distance of ap- 
proximately 2.5 miles. The authorized operation is to permit the 
Louisiana & Arkansas to move trains between its terminal facilities in 
Shreveport on the southern side of the Red River and its terminal facil- 
ities and industries on the north side of that river in Bossier City, and 
also to connect with certain of its main lines. 





REORGANIZATIONS 


Minneapolis & St. Louis Railway Company 


The Railway Labor Executives’ Association and the Brotherhood 
of Railroad Trainmen on April 4 asked the I. C. C. to reconsider its ap- 
proval of a plan for the disposition of the properties of the Minneapolis 
& St. Louis Railway Company. The labor organizations said that the 

mmission’s approval of applications by the Minneapolis & St. Louis 
Railway Company and the Minneapolis & St. Louis Railroad Corporation 
to acquire the properties did not comply with the requirements of the 
Interstate Commerce Act. 
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Minneapolis, St. Paul & Sault Ste. Marie Railway Company 


The I. C. C. has announced that a hearing will be held on May 20 
1941, at its office in Washington, on the plan of reorganization of the 
Minneapolis, St. Paul & Sault Ste. Marie Railway Company filed by 
the trustees of the debtor. Examiner Ralph H. Jewell will preside at 
the hearing. 





Revenue Freight Loadings? 


Loading of revenue freight for the week ending April 19, totaled 
708,651 cars. This was an increase of 80,183 cars or 12.8 per cent above 
the corresponding week in 1940 and an increase of 150,784 cars or 27.0 
per cent above the same week in 1939. 

Loading of revenue freight for the week of April 19 was an increase 
of 28,843 cars or 4.2 per cent above the preceding week. 

Miscellaneous freight loading totaled 344,833 cars, a decrease of 
2,521 cars below the preceding week, but an increase of 78,738 cars 
above the corresponding week in 1940. 

Coal loading amounted to 33,404 cars, an increase of 1,812 cars 
above the preceding week, but a decrease of 80,553 cars below the cor- 
responding week in 1940. 





Refrigerator Cars 


Chairman Kendall of the Car Service Division of the A. A. R. has 
announced that the effective date of the revised procedure to be fol- 
lowed by all railroads in connection with the furnishing of refrigerator 
ears has been postponed until December 31, 1941. 





I. C. C. Practitioner Hearing 


The I. C. C. has announced that a hearing will be held at the Hotel 
Sherman, Chicago, on June 12, 1941, before Examiner P. O. Carter, in 
the matter of Anthony E. Sicilia, who has been cited by the Commission 
to show cause why he should not be disbarred from practicing before 
the Commission. 





Commission To Hold Public Hearings Before 
Releasing New Rules of Practice 


The Commission’s staff has been very busy for some time, under the 
guidance of the Committee on Rules and Reports, Commissioners Aitehi- 
son, Porter and Mahaffie, in revising the Rules of Practice, and it 8 
anticipated that public hearings on the new rules will be held as soon a 
the revision and all suggestions received have been given careful pre- 
liminary consideration, and the draft is in satisfactory shape for release 
to the public. 
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Railroads Fined For Granting Concessions 


According to a notice issued by the I. C. C., the Burlington, the 
Milwaukee and the Rock Island Railroads have each been fined $3,000 
by the United States District Court for the Southern District of Illinois 
on their pleas of guilty to charges of having granted rate concessions 
to shippers at Rock Island and East Moline, Illinois. The charges were 
based on assessment of freight rates on the basis of minimum weight 
applicable to shipments moving in 36-foot cars, said to have been ordered 
by the shippers, instead of on the minimum weight basis applicable to 
40-foot cars actually furnished by the carriers. The carriers contended 
the cars were furnished for their convenience but the information 
charged they were provided on orders by the shippers. 





Mid-America Loses Appeal 


The United States Circuit Court of Appeals at Cincinnati has 
affirmed a decision of an United States District Court for the Northern 
District of Ohio granting the Terminal and Shaker Heights Realty 
Company of Cleveland (formerly the Mid-America Corporation) only 
$890.00 and interest on three claims for an aggregate of $23,310,839 
against the Van Sweringen Company, the Van Sweringen Corporation 
and its trustees and the Cleveland Terminals Building Company. 

The decision recited that the Vaness Company, a Delaware corpo- 
ration which was the top company in the Van Sweringen system, to- 
gether with the Cleveland Terminals Building Company, in 1930, bor- 
rowed $39,500,000 on pledged securities from J. P. Morgan & Co. After 
the default of the loan five years later the collateral securities were sold 
at auction. Meanwhile G. A. Tomlinson and George A. Ball had formed 
the Midamerica Corporation with O. P. and M. J. Van Sweringen and 
Charles L. Bradley. Midamerica bid in $1,200,000 second-mortgage 
bonds of the Cleveland Terminals Building Company, $13,787,000 notes 
of the Van Sweringen Corporation and the notes of the Van Sweringen 
ew involved in the litigation, as well as other lots, all below market 
values. 

Judge Martin, writing the opinion, declared that the Circuit Court 
thinks ‘‘that the District Court correctly held that ‘the Midamerica 
Corporation acquired and holds these notes, bonds and securities as trus- 
tee for the respective debtors whose obligations or assets they were’ and 
that ‘the amounts paid for the notes and bonds measure the extent of its 
claim against these debtors.’ ’’ * ** 

“Where the directors of a corporation,’’ the opinion continued, 
“contrary to their fiduciary duty, have made a personal profit in their 
dealings with the corporation, equity will compel them to account to the 
corporation for such profits made at its expense. * * * The fact that the 
profits were realized by turning wheels within wheels, in the manner at- 
tempted in the present case, does not detract from, but on the contrary 
adds force to the doctrine. * * * It is apparent here that the cupidity 
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of persons in a fiduciary position has caused them to serve themselves 
in preference to those whom it was their duty to serve. Such derelic. 
tion is forbidden by just principles of law.’’ 





Rule 34 Consolidated Freight Classification 


Recent press item records the fact that the Federal Court for the 
Western District of Louisiana has imposed fines of $5,000 each against 
two southwestern railroads, and of $1,000 each against two shippers, by 
reason of failure of the carriers to observe and apply the provisions of 
Rule 34 of the Consolidated Freight Classification in furnishing fifty. 
foot cars to the shippers, at their request, for the loading of cotton 
linters, and assessing charges on the basis of the minimum weight appli- 
cable to shipments moving in forty-foot cars. The shippers were charged 
with ordering fifty-foot cars and obtaining concessions through placing 
notations on the shipping order that forty-foot cars had been ordered, 

The two rail companies are understood to have pleaded guilty to 
information filed against them as the result of investigation by the Com- 
mission’s Bureau of Inquiry, while the shippers made pleas of nolo con 
tendere to information filed against them. 

The same press item indicates that eight railroads have also pleaded 
guilty in the Federal Court for the Southern District of Texas to similar 
violations of Section 1 of the Elkins Act and have been fined a total of 
$31,900. 





Office of Emergency Management 


President Roosevelt, on April 24, placed Wayne Coy, of Indiana, 
at the head of the Office of Emergency Management. Mr. Coy is one of 
the nominees for the Transportation Board of Investigation and Re 
search. 





Railroad Retirement Act and Related Activities 


Reinstatements and Employment Relation 


The General Counsel of the Railroad Retirement Board has ruled 
that while reinstatement of an employee operates to maintain his em- 
ployment relation throughout the breach in service, the reinstatement 
must be made in good faith for the purpose of actual return to service, 
even if actual service is not resumed. 

In one of two cases, the National Railroad Adjustment Board had 
ordered that an engineer be reinstated with his original seniority, thus 
dearly establishing the good faith of the action. After the Adjustment 
Board’s decision, the engineer successfully passed the railroad’s physical 
and visual examinations and was expected to return to service. He did 
not do so because he preferred to apply for an annuity, but it was clear 
that he intended to exercise his rights and return to work if an annuity 
were not forthcoming. His reinstatement was made in contemplation 
of returning to work, however, and the general counsel ruled that an 
employment relation had been maintained throughout the breach in 
service. Thus having an employment relation on August 29, 1935, the 
engineer was entitled to credit for service prior to January 1, 1937. 

The other case involved an individual who was discharged by the 
railroad after instituting suit against it in connection with an alleged 
personal injury. After a number of personal appeals, he was finally 
reinstated with full seniority rights. His physical condition was such 
that he was unable to work, however, and he relinquished his rights 
shortly after being reinstated. Since the railroad had full knowledge 
of his physical condition, there was no contemplation of his return to 
actual service, and the general counsel accordingly held that the indi- 
vidual did not have an employment relation during the interval prior 
to his reinstatement. 





Lessor Companies Ruled Under Retirement Act 


The Railroad Retirement Board has ruled that a common carrier by 
railroad does not cease to be such by leasing its railroad to another 
carrier, but, rather, continues to operate its road through its lessee. 
If the leased road is being operated in interstate commerce, the lessor, 
under this ruling, is an employer subject to the Railroad Retirement and 
Unemployment Insurance Acts. Several hundred companies are af- 
fected by this ruling. 





Room and Board as Compensation 


The General Counsel of the Railroad Retirement Board has ruled 
that the value of room and board cannot be considered compensation 
under the Railroad Retirement and Unemployment Insurance Acts un- 
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less, before the performance of the service for which they are payment, 
the employer and employee agreed upon an amount in money to be paid 
for the job and that part of this amount was to be paid in the form of 
room and board at an agreed valuation. 





Terminations of Employer Status 


The Railroad Retirement Board has amended its regulations of ter. 
mination of employer service. In determining whether a cessation of an 
essential characteristic has occurred, the Board will consider only final 
or complete cessation. Mere temporary periods of inactivity will not 
necessarily result in a loss of employer status. 





Railroad Retirement Board Annuities and Pensions 


The Railroad Retirement Board has announced that on March 31, 
1941 it had 150,900 annuities and pensions in force, calling for the pay- 
ment of $9,586,531.46 per month, or an average monthly rate of $63.53. 





Railroads Object to Adjustment Board Referee 


Carrier members of the First and Third Divisions of the National 
Railroad Adjustment Board have joined in a request of the National 
Mediation Board that it disqualify Judge Paul W. Richards of the Su- 
preme Court of Iowa, who has recently been appointed by the Mediation 
Board as a referee in some cases pending before the Third Division of 
the Adjustment Board. Judge Richards served as a referee for the 
First Division of the Adjustment Board and most of his decisions were 
in favor of the employees. The carrier members assert that he is biased 
and partial. 





National Railroad Adjustment Board Cases 


The First Division of the National Railroad Adjustment Board had 
5,379 cases awaiting decision on April 19, 1941. The Board has heard 
534 of these cases, of which 166 are deadlocked. 





System Boards of Adjustment 


The United States Cireuit Court of Appeals for the 4th Circuit, in 
the case of Atlantic Coast Line Railroad Company v. Pope, has held that 
the National Railroad Adjustment Board does not have jurisdiction of 
disputes between carriers and employees in cases where System Boards 
of Adjustment are legally established and in effect on a railroad, and 
which have jurisdiction over such disputes. 
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Bituminous Coal Act of 1937 and 
Related Activities 


Railroad Captive Coal Mines Held Under Coal Act 


Coal companies owned by railroads which produce only for the par- 
ent concerns are subject to the provisions of the Guffey Bituminous Coal 
Act and to the regulations of the Bituminous Coal Division of the De- 

ent of the Interior, according to a ruling handed down by the 
Third United States Circuit Court of Appeals on April 23d. 

The decision was given in an appeal by the Keystone Mining Co., 
of Scranton, Pa., a subsidiary of the Delaware, Lackawanna & Western 
Railroad, from the refusal of the Bituminous Division to grant it ex- 
emption from the provisions of the law. 

The decision was the first in the nation stating that the Govern- 
ment can control operations of captive mines owned by railroads. It 
is also reported that this ruling is in conflict with previous decisions 
handed down by the Fourth and Seventh Circuit courts. 

In supporting the Division’s rejection of the company’s exemption 
daim, the court said : 

““* * * With all respect to the able tribunals which have declared 
to the contrary, we deem the agency rule to be inapplicable and the coal 
company, not the railroad company, to be the producer of coal within 
the meaning of the Act.’’ 

The company had contended it was not subject to the 1937 law be- 
cause its only customer was the railroad and the law specifically exempts 
any coal producer who uses his own coal. The company further main- 
tained it was the railroad’s ‘‘agent’’ for the production, and therefore 
was not subject to governmental supervision. This contention was de- 
nied by the court. 





Bituminous Coal Data Held Not Confidential 


The United States Circuit Court of Appeals for the 6th Circuit, in 
the case of Powhatan Mining Company v. Ickes, has held that a full and 
fair hearing was denied coal producers seeking modification of minimum 
price schedule prescribed under the Bituminous Coal Act of 1937, by 
reason of the refusal of the Director of the Bituminous Coal Division to 
permit on cross-examination disclosure of the identity of particular Code 
members with respect to individual sales transacted by them which were 
included in tabulations showing market history of coal offered in evidence 
by the Division. The Court said: 

“The Division introduced the tabulations as evidence, and objected 
to giving information as to the identity of the producers. But this 
identity had to be known for proper cross-examination, which was essen- 
tial to develop the authenticity or untruth of the tabulations. The 
Director’s refusal to permit disclosure violates the essential canons of 
fairness laid down by the Supreme Court.’’ 


thin 
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Seaboard Air Line Coal Mining Activities 


The Department of Justice on April 24 asked the Supreme Court 
for a rehearing on its appeal from a lower court decision holding that 
certain coal mining activities of the Seaboard Air Line Railroad are ex. 
empt from the price fixing provisions of the Bituminous Coal Act of 
1937. The Court, by a 4 to 4 vote, had affirmed the decision of the lower 
court. A rehearing was asked to be granted after the present vacancy 
on the Bench has been filled. The Court has now granted this rehearing. 
Judgment was vacated and the case restored to the docket for reargument 
and assigned for hearing on Monday, October 13, 1941. 





Coal Act Extended For Additional Two Years 


The President has signed the legislation extending for an additional 
two years the Bituminous Coal Division of the Department of the In- 
terior. Unless further renewed, the function and work of the Division 
will expire at 12:01 A. M., April 26, 1943. 





Personnel Changes in Coal Division 


Arnold Levy has been designated as Acting General Counsel of the 
Bituminous Coal Division of the Department of the Interior, succeeding 
Abe Fortas who has been named Acting Director of the Interior Depart- 
ment’s new Division of Power. Robert Magee has been designated to 
head the Marketing Division, succeeding Newell Roberts who has re- 
signed to accept a position with the Berwind-White Coal Mining Co. 





1. C. C. Statistical Bureau Releases Study Covering Freight Rates 
On Bituminous Coal 


One of the most comprehensive studies of coal freight rates has 
been released by the Bureau of Statistics of the Interstate Commerce 
Commission. Identified as Statement No. 413, captioned ‘‘Freight 
Rates on Bituminous Coal, With Index Numbers, 1929-1940,’’ the doc- 
ument comprises 132 pages, and was prepared by Thor Hultgren, Eco- 
nomic and Statistical Analyst, assisted by Sam G. Spal, Junior Statis- 
tician. The study is issued as information and has not been considered 
or adopted by the Commission. 

A survey of the structure of, and changes in, bituminous coal freight 
rates over the past twelve years is presented, and in the introduction 
it is pointed out that inasmuch as bituminous coal contributes about 17 
per cent of the total freight revenue contributed by all commodities the 
study amounts to a description and history of a substantial part of the 
entire freight rate structure of the country. 

Using the rates on bituminous coal as of January 1, 1929, equal to 
100, index numbers for various subsequent dates are shown in Table 3A 
of the study. The lowest index number since 1929 is shown as 98.6 
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for the rates in effect on January 1, 1937. The highest number is 104.6, 
ghich prevailed on June 1, 1935, and September 1, 1935. The index 

reas of July 30, 1940, the last date shown, is 102.2. Using the same 
base, Table 3B breaks down the index numbers by movements. The 
highest index number on August 1, 1940, was 105.6, covering the move- 
ment southbound from the so-called Appalachian field, while the lowest 
figure on that date was 91.5, covering movement in the western section 
of the country. Statistics covering distribution, comparative individual 
freight rates, revenue, etc., broken down by various fields and particular 
movements, are shown in considerable detail. 





Mine Inspection Bill Sent To President 


The House has adopted the conference report on the mine inspec- 
tion bill, which now goes to the White House for signature. The bill 
was modified in conference with regard to the qualifications of the in- 
spectors for which it provides. 





Wage and Hour Administration 


Wage-Hour Record-Keeping Regulations 


A proposed revision and re-codification of record-keeping regula- 
tions issued under the Fair Labor Standards Act will be the subject 
of a hearing on May 12 in the Labor Department Building, Room 3229, 
Washington. The hearing was called by General Philip B. Fleming, Ad. 
ministrator of the Wage and Hour Division, U. S. Department of Labor, 
in order to afford all interested parties an opportunity to consider the 
regulations before final approval. These regulations, if finally approved, 
will replace the present Part 516, Regulations on Records to be Kept by 
Employers. Gustav Peck, Assistant Director of the Hearings Braneh, 
Wage and Hour Division, will conduct the hearing. 

The proposed regulations were prepared on the basis of the hearing 
concerning possible revision of the present record-keeping regulations 
held on October 17 and 18, 1940. 

One subsection is given to records to be kept on employees affected 
only by the minimum wage provisions—such as employees of railroads 
and in certain agricultural and allied industries. 

Under the proposed regulations, employers who maintain their 
payroll records on a semi-monthly or monthly basis may continue to do 
so without the necessity of showing weekly totals of hours worked, 
straight time pay and overtime pay, for each employee. They are re- 
quired, however, to keep such weekly items on time cards or other work- 
force records which will substantiate the pay period totals shown on 
the payrolls. 

The revised regulations, as do the present regulations, require that 
all payroll records shall be retained for at least four years. In addition, 
all basic records which substantiate payrolls are to be retained for at 
least two years providing the weekly totals are transferred to the pay- 
roll records. Otherwise they too are to be preserved for four years. 





Wage-Hour Division Motor Carrier Interpretative Bulletin 


The Wage and Hour Division, Department of Labor, has made pub- 
lic Interpretative Bulletin No. 9, dealing with exemption from maximum 
hour provisions for certain employees of motor carriers and the scope 
and applicability of the exemption provided by Section 13(b) (1) of 
the Fair Labor Standards Act. The Bulletin contains the following 
statement : 

“‘The Interstate Commerce Commission expressly declined to take 
jurisdiction over drivers employed by wholesalers operating wholly with- 
in a State except those drivers engaged in activities subject to the Inter- 
state Commerce Act, such as transportation to or from a rail-head of 
goods in transit to or from another State. It is our opinion, therefore, 
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that with the exception of drivers engaged in activities subject to the 
Interstate Commerce Act and hence subject to the jurisdiction which the 
(Commission has asserted under the Motor Carrier Act, drivers of whole- 
slers operating entirely within a State but transporting goods received 
from outside the State are not within the exemption provided by Sec- 
tion 13(b) (1), unless and until the Commission asserts jurisdiction over 
sch drivers. We must point out, however, that in any workweek in 
which such a driver engages in transportation subject to the jurisdic- 
tion which the Interstate Commerce Commission has asserted over such 
drivers, he will be considered as within the exemption provided by Sec- 
ti 18(b)(1) and thus not subject during the entire week to the max- 
imum hour provisions of the Fair Labor Standards Act.’’ 





Compensation For Attendance at Industrial Training Courses 


The Wage and Hour Division, Department of Labor, has announced 
a modification of its policy for determining whether compensation must 
be paid for attendance at industrial training courses. Hours spent at- 
tending training courses for a higher skill will not be considered hours 
worked, even though the courses improve the skill of the worker at his 
present occupation, if his attendance is voluntary, if the course is given 
outside of regular working hours, if no productive work is performed, 
and if the course is instituted for the bona fide purpose of preparing 
men for advancement through upgrading them on the job. 





North Carolina To Enforce Federal Wage-Hour Law 


Wage and Hour Administrator Fleming signed an agreement at 
Raleigh, North Carolina, on April 23 whereby North Carolina became 
the first State to take over enforcement of the Fair Labor Standards 
Act of 1938. 





Motor Transportation 


By J. Nintan Beaux, Editor 
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1. Hours of Service of Motor Carrier Employees 


The Commission found, in its report in Ex Parte Nos. MC-2 and 
MC-3, decided March 4, 1941, that mechanics, loaders, and drivers’ 
helpers employed by common, contract, and private carriers subject to 
Part II of the Interstate Commerce Act, perform duties which affect the 
safety of operation of motor vehicles, and are, therefore, subject to the 
Commission’s authority to prescribe qualifications and maximum hour 
of service under Sec. 204(a) of the Act (April Journa., p. 640). 
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preliminary finding of the Commission was made because of the pro- 
vision in the Fair Labor Standards Act which exempts from the pro- 
visions of that Act pertaining to maximum hours and overtime pay 
those motor carrier employees over whom the Commission has power 
to establish qualifications and maximum hours of service. 

A hearing is to be held by the Commission at Chicago, Ill., begin- 
ning May 19, 1941, for the purpose of determining what qualifications 
or maximum hours of service, if any, should be prescribed for mechanics, 
loaders, and drivers’ helpers. 

* * * 


2. Transfer of Unused Operating Rights Denied by Commission 


Application of the Rock Island Motor Transit Company to purchase 
motor carrier rights granted to—but never used by—the Chicago, Rock 
Island and Pacific Railroad (Motor Transit’s parent company) was dis- 
eussed by Division 4 of the Commission because the authority grant- 
ed to the railroad had not been exercised by the institution of operations ; 
no tariffs or insurance were filed and no certificate was issued. 

“The authority is permissive,’’ the Division stated. ‘‘It may or 
may not be exercised at the election of the railroad. Until the railroad 
affirmatively elects to exercise the authority and evidences such election 
by physical operations, the creation of operating rights and operations is 
incomplete. 

‘“‘The evidence adduced in the extension case and discussed in that 
report related to the public convenience and necessity for institution of 
the proposed operations by the railroad, the permission was granted to 
the railroad based on that evidence, and only the railroad may institute 
the operations unless and until public convenience and necessity have 
been found to require that another should institute same.’’ 

The Division reasoned that until authority granted was exercised, 
it did not constitute ‘‘property’’ under the Act subject to sale or trans- 
fer. (Docket No. MC-F-1100, 4/9/41). 


+ * - 
3. Brake Performance of Commercial Vehicles and Combinations 


The Section of Safety of the Bureau of Motor Carriers has released 
areport of tests on busses, trucks, and combinations of vehicles with re- 
spect to brake performance. The report presents the results of tests 
conducted on approximately 1700 commercial motor vehicles, and has 
been released so as to focus increased attention upon the problem of 


adequate brake performance on heavy vehicles and combinations of ve- 
hicles. 
* * * 


4. Scrip Coupon Tickets For Motor Carriers 


In I & S Docket No. M-822, Scrip Books, Exchange of Coupons, 
the I. C. C. has disapproved tariffs filed by certain bus lines proposing 
to issue scrip books to be sold at a discount. It was proposed to sell 
for $450.00 each, scrip books containing coupons of different denomi- 
nations with total face value of $500.00, books of $250.00 denomination 
for $200.00; books of $25.00 value for $22.50. 
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The Commission held the schedules to be defective in that the pur. 
chase price of $450.00 is too high and would result in discrimination 
for the reason that only a few persons or companies would be able to 
avail themselves of the reduction in fare which would be obtained by 
the use of the scrip book. 

The Commission also found the schedules defective because they do 
not provide safeguards in connection with the transfer of the serip 
books which would increase the opportunity for ticket scalping, and 
might result in practices injurious to the motor carriers and the travel. 
ing public; and, also, because of a provision that payment must be made 
in advance unless the purchaser has established credit in a manner satis- 
factory to the bus association selling the books. 


5. Rates on Dairy Products Via Motor Carriers 


In Docket No. MC-C-98—Dairy Products in the Northwest, Divi- 
sion 3 has found unlawful and ordered cancelled the rates of respondent 
motor carriers on dairy products from points in North and South Da- 
kota and Minnesota to Duluth, St. Paul, and Minneapolis, Minnesota, 
Superior and Milwaukee, Wisconsin, and Chicago, Illinois, intended for 
application on traffic moving in interstate commerce beyond the points 
named. The rates are lower than the interstate rates of respondents on 
these products in like units of shipment from the same origins to the 
points named, or which apply on shipments of these products to the 
points named which are intended for movement beyond such points by 
rail or water in larger units of shipment. 

All other rates on dairy products, in issue in these proceedings, ex- 
cept less-than-truckload rates, were found to be unreasonably low to the 
extent such rates apply in connection with minimum weights less than 
20,000 pounds, and the I. C. C. has prescribed a minimum weight of 
20,000 pounds for the future. 

Interstate rates on dairy products, other than less-than-truckload 
rates, from origins in North Dakota and Minnesota to Duluth, main- 
tained during the season of navigation upon the Great Lakes, were 
found to be unreasonable to the extent that such rates exceed those 
maintained from the same origins to Duluth during the remainder of 
the year. 

A number of I & S cases were disposed of along with these pro- 
ceedings. All involved dairy products. 


6. Principles in Scandrett Case Followed by |. C. C. In Denying 
Proposed Competitive Rate 


A proposal by the Union Pacific Railroad to establish a 95-cent 
rate on all freight, minimum 5,000 pounds, from Salt Lake City, Utah, to 
Boise, Idaho, to meet motor truck competition recently was rejected 
by the Commission even though it was admitted the rate would be com- 
pensatory. (I & S Docket No. 4811). 
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“Although the suspended rate does not seem unduly low from the 
sandpoint of revenue,’’ the Division stated, ‘‘it clearly appears to be far 
ielow what is necessary to enable respondent to meet the rate of the 
motor carrier with which it desires to compete, and would result in undue 
preference of local shippers at Salt Lake City and undue prejudice 
to others. ”” 

The Division noted that I. C. C. authority to reject a proposed rate, 
even though it was proved to be compensatory, had been affirmed re- 
ently by the United States Supreme Court in Scandrett v. United States, 
618. Ct. 736. 


7. Service Transportation Company Investigation 


The Interstate Commerce Commission, upon its own motion, has in- 
stituted an investigation into and concerning the contracts, agreements 
and arrangements existing between the Service Transportation Company, 
acommon carrier by motor vehicle, and the Sloane-Blabon Corporation, 
Phileo Corporation, and Phileo Radio & Television Corporation, 
shippers, which relate to the transportation of property by 
notor vehicle in interstate and foreign commerce, and which are alleged 
to result in reducing the applicable rates and charges of the carrier for 
transportation furnished to the shippers, give an undue and unreason- 
able preference and advantage, and result in the granting and receiving 
of concessions and discriminations. All affected parties have been made 
respondents. (Docket MC-C-265). 


8. Supreme Court Upholds Commission’s Construction 
Of Twenty Vehicle Rule 


United States v. Resler, 61 S. Ct. 820. Resler’s contention, which 
was sustained by the district court, was, that transactions involving less 
than 20 vehicles were clearly exempt from I. C. C. jurisdiction under 
the provisions of Sec. 213 of the Motor Carrier Act (Sec. 5, Par. (10), 
Interstate Commerce Act, Part I, as amended by Transp. Act. of 1940). 

The Commission contended that transactions exempt from Sec. 213 

were, nevertheless, subject to regulations prescribed by the Commission 
under See. 212, covering transfers, and that Resler had not complied 
with those regulations. 
The Supreme Court upheld the Commission’s construction, saying: 
“Read together, the two sections can mean only that a transfer involving 
not more than twenty vehicles is governed by Sec. 212(b) and the 
regulations enacted pursuant to it. The phrase ‘Except as provided in 
See, 213’ was intended to remove from the sweep of Sec. 212(b) only 
those transfers which were within the compass of Sec. 213. It was never 
intended to place beyond reach of Sec. 212(b) the transfers which Sec. 
213(e) expressly placed beyond reach of Sec. 213.” 
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9. Supreme Court Upholds California Statute Licensing 
Transportation Agents 


California v. Thompson, No. 687, 4/28/41. A California statute 
requires transportation agents to procure a license, prerequisites to 
which are the determination by the State Railroad Commission of the 
applicant’s fitness and the payment of a license fee of $1.00, and the 
filing by the applicant of a bond in the sum of $1,000. 

Respondent was convicted of violation of the statute by arranging 
for the transportation by motor vehicle, of passengers from Los Angeles, 
Calif., to Dallas, Texas. This type of operation is exempt from the 
Federal Motor Carrier Act by Section 203(b)(9) as casual or occasional 
transportation by motor vehicle of passengers in interstate commerce. 

‘*Congress has not undertaken to regulate the acts for which respon- 
dent was convicted or the interstate transportation to which they related. 
* * * Hence we are concerned here only with the constitutional authority 
of the state to regulate those who, within the state, aid or participate in 
a form of interstate commerce over which Congress has not undertaken 
to exercise its regulatory power.”’ 

Justice Stone, who delivered the opinion of the Court, pointed out 
that the decision in the instant case has the effect of overruling DiSanto 
v. Pennsylvania, 273 U. 8. 34 (1927), where a similar set of facts were 
involved, saying : 

‘«# * ® Since the decision in that case this Court has been repeatedly 
called upon to examine the constitutionality of numerous local regula- 
tions affecting interstate motor vehicle traffic. It has uniformly held 
that in the absence of pertinent Congressional legislation there is con- 
stitutional power in the states to regulate interstate commerce by motor 
vehicle wherever it affects the safety of the public or the safety and 
convenient use of its highways, provided only that the regulation does 
not in any other respect unnecessarily obstruct interstate commerce 
(citing cases).’’ 

Although the Court upheld the California Statute on the facts in 
this case, it would seem to be a fair inference that the decision would 
be otherwise had the respondent been a licensed broker under the Federal 
Motor Carrier Act. 

* * * 
10. District Court Holds That Fair Labor Standards Act 
Is a Minimum Wage Law 


Missel v. Overnight Motor Transportation Co., (U.S.D.C., Md 
4/24/41). This was a suit brought by an employee under See. 16(b) 
of the Fair Labor Standards Act for unpaid overtime wages. : 

Plaintiff was paid a lump sum weekly salary of $27.50 for a varying 
and indefinite number of hours. He worked from 40 to 75 hours pe 
week as a rate clerk and occasionally relieved a dispatcher. He con 
tended that his straight time wage should have been determined by 
dividing the maximum hours prescribed by Sec. 7 into his weekly wage 
or, that his straight time minimum wage should be computed by dividing 
the number of hours worked in any week or the average of such hour 
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into his weekly salary, and that he should be paid at the rate of time 
and a half times the straight time minimum wage so determined for all 
hours in excess of the maximum hours prescribed by Sec. 7. 

The court rejected these contentions and held that Congress intend- 
od the Fair Labor Standards Act to be a minimum wage law which places 
a floor below which an employer and an employee may not go in their 
entractual relations, but does not otherwise impair the right of contract ; 
that if the lump sum weekly payment equalled or exceeded the straight 
time minimum wages provided in Sec. 6, together with one and one-half 
times the straight time minimum wages of Sec. 6 for the overtime hours 
under Sec. 7, the law was satisfied. 

This is the same case in which rulings on preliminary motions were 
reported in 36 Fed. Supp. 980. 


11. Shippers’ Transportation Agent Found Not a Broker 


The U. S. District Court for the Northern District of Illinois, in 
the ease of Interstate Commerce Commission v. Chicago Food Mfg. Pool 
Car Group (4/10/41), has held that a full-time employee of an associa- 
tion of shippers of food products in interstate commerce by motor carrier 
isnot a ‘‘broker’’ under Secs. 203(a) (18) and 211 of the Motor Carrier 
Act. 

The employee, Dave Baxter, devotes his entire time to arranging for 
consolidation of less-than-truckload shipments into truckload shipments 
in order to obtain the benefit of lower rates for association members and 
certain non-members. 

The Court: ‘‘Section 211(a) of the Act provides for the licensing 
of ‘motor transportation brokers’ and I believe it contemplates the 
licensing and regulating of independent persons * * * selling transporta- 
tion, and is not designed to include persons regularly employed * * *.’’ 

“Defendants are not in the business of selling or providing trans- 
portation. * * * Baxter, as agent and employee of the other defendants, 
does not ‘sell or offer for sale any transportation subject to this part.’ 
On the contrary on behalf of his employers he ‘buys’ transportation for 
their use and benefit. * * *.’’ 

“T am of the opinion that Baxter, in his dealings with the other 
defendants, was not acting as a broker within the definition contained 
in See. 203(a) of the Act. * * *.’’ 


12. California Pool Car Rates 


In No. 810, Consolidated Freightways, Inc., v. Railroad Commission 
of California, the Supreme Court, by dismissing a petition for review, 
upheld an order of the California Commission requiring the motor 
‘arrier to cease charging its published interstate rates for pool car dis- 
tribution service within the state and to conform with higher intrastate 
tates prescribed by the Commission under the state City Carriers’ Act. 
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13. Conviction of Teamsters Union Reversed 


The United States Circuit Court of Appeals for the Second Cireuit 
at New York has reversed conviction of Local 807 of the Teamster 
Union and 26 individual union members who had been found guilty of 
violating the anti-trust and anti-racketeering laws. The Court held that 
under the law as now interpreted there could be no conviction where 
the acts complained of were part of an endeavor of members of a bona 
fide labor organization to carry out their otherwise legitimate objects 
These indictments grew out of the practices of the Teamsters Union to 
forcefully prevent over-the-road truck drivers from manning their ve 
hicles within the metropolitan area of New York City. 


14. Court Restricts Commission’s Powers to Limit 
*‘Grandfather”’ Certificates 


A three-judge district court in North Carolina has overruled the 
Interstate Commerce Commission’s interpretation of its power over 
‘*grandfather’’ applications under Sec. 206 of the Motor Carrier Act, 
and held: 

‘*There is nothing in the language or in the reason and spirit of the 
‘Act which justifies the limiting of certificates granted common carriers 
under the ‘grandfather’ clause to the precise commodities which they 


have theretofore hauled or in the case of carriers by irregular routes to 
the precise points that they have served in the territory over which they 
have operated. 

“‘It is well settled that ‘a common earrier is one who undertakes, 
for hire or reward, to transport the goods of such as choose to employ 
him from place to place.’ We agree, of course, that a mere holding out 
by a common carrier is not enough to bring him within the protection of 
the ‘grandfather’ clause. The statute provides that he must have been 
in bona fide operation as a common carrier within the territory, and this 
bona fide operation means, we think, that he must have done such a sub 
stantial volume of business within the territory that he could reasonably 
be said to be operating therein as a common carrier. 

‘*But there is nothing in the act which justifies the Commission in 
saying that because a common carrier who was operating as a general 
earrier of package freight did not haul rubber tires prior to 1935 he 
not to be permitted to haul them in 1940, or that because he did not haul 
eanned goods to Charlotte prior to 1935, although hauling them to Shelby 
in the same territory, he should not be permitted to haul them to Char 
lotte thereafter.’’ 

‘«*# * * Being a common carrier of general freight during the ‘ grand- 
father’ period, it became entitled to a certificate on the same basis, a 
we see nothing in any language of the Act which justifies the Commission 
in limiting the certificate to the points served and the specific commod- 
ities transported.’’ Carolina Freight Carriers Corporation v. U. 8. and 
I. C. C. (U.S.D.C., W.D.N.C., 4/5/41) Compare Loving v. United 
States, 310 U. S. 609, affirming 32 Fed. Supp. 464, 12 M. C. C. 571. 
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15. National Interregional Highway Committee 


President Roosevelt has appointed a National Interregional High- 
yay Committee to serve in an advisory capacity to Federal Works 
Administrator Carmody. The Committee is to study and to submit to 
the President a report designed to bring ebout a limited system of 
national highways in order to provide a basis for improved interregional 
transportation. The members of the Committee are: 


Thomas H. MacDonald, Commissioner of Public Roads, Federal 
Works Agency. 
G. Donald Kennedy, State Highway Commissioner, Lansing, Mich. 
Bibb Graves, former Governor of Alabama. 
C. H. Purcell, State Highway Engineer, Sacramento, California. 
Frederic A. Delano, Chairman, National Resources Planning Board. 
Harland Bartholomew, City Planner, St. Louis, Missouri. 
Rexford Guy Tugwell, Chairman, New York City Planning Com- 
mission. i 2 
* 


16. N. 1. T. League Assails Increased Truck Rates 


The National Industrial Traffic League has warned shippers that 
srious threats to a stable transportation rate structure will result from 
the actions of motor carriers and freight forwarders in raising their 
rates to the levels of the l|.c.1 rates of the railroads. The rate increases 
took effect March 15, and affect the whole northern section of the country, 
being intended to place them in a better position to seek the suspension 
of more than 7,000 reduced classification ratings which, it was reported, 
the railroads have authorized for early publication. The League com- 
nittee warned that, should the motor carriers be allowed to include free 
pick-up and delivery in their less-than-truckload and truckload traffic, 
they will be given an undue advantage over the railroads. The warning 
was contained in a report to the League’s executives, according to news- 


paper releases. 
* + * 


17. Transport Clearing House to Handle New York 
Motor Freight Bills 


With formation of the Transport Clearing Corporation, the New 
York metropolitan area becomes the newest shipping center to be ser- 
vieed by the clearing house method for payment of motor freight bills. 

Operation of the new service, expected to benefit both motor carriers 
and shippers, is similar to the system successfully in use at Kansas City, 
St. Louis, Chicago and certain other points and is similar in principle to 
the clearing house method used by railroads in large terminal districts. 

_A statement issued following formation of the corporation stated it 
will provide a ‘‘single channel for the consolidation and payment of 
freight bills so that a shipper can pay with a single check freight bills 

ra number of carriers.’’ 
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18. Trucks and Busses to be Inventoried for National Emergency 


The Highway Traffic Advisory Committee of the War Department 
has announced that plans have been made for a national inventory of 
motor trucks and buses which would be available in the event of a nation- 
al emergency. The Department of Motor Vehicles of each State will 
make the inventory by sending out uniform questionnaires on the same 
day, probably in June. 


19. Detroit Devises Plan to Meet Peak Demands 


A plan for interchanging idle motor vehicles to meet peak demands 
for pick-up and delivery service after the week-end closing of many 
local industries has been worked out by the Greater Detroit Cartage 
Association, according to an announcement by E. Foster Moreton, assoe- 
iation manager. 

The association, which recently set up a permanent office at the 
Hotel Fort Shelby at Detroit, is acting as a clearing house for informa- 
tion on the availability of equipment. 

Because of the Saturday closing of many of the city’s industries, 
pick-up and delivery service of railroads and line-haul motor carriers 
on Monday and Tuesday is far out of proportion to the rest of the week. 
Under the interchange plan, the association office opens at 7 a. m. on 
Mondays and Tuesdays. Members with idle equipment report it to the 
office; members with insufficient equipment, as well as railroads and 
line-haul motor carriers operating their own pick-up and delivery ser- 
vice, may obtain information on available equipment from the office. 


20. Motor Truck Loadings 


The volume of revenue freight transported by motor truck in Mareh 
increased 12 per cent over February and 36 per cent over the volume 
carried in March, 1940, according to reports compiled by the American 
Trucking Associations. 

Comparable reports were received by A. T. A. from 206 motor 
carriers in thirty-eight States. The reporting carriers transported an 
aggregate of 1,415,127 tons in March, as against 1,263,748 tons mn 
February, and 1,040,175 tons in March, 1940. 

The American Trucking Associations index figure, computed on the 
basis of the average monthly tonnage of the reporting carriers for the 
3-year period 1938-1940 as representing 100, stood at 138.90 for March. 
The index figure for February was 127.09. 
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Water Transportation 


By R. GranvitLe Curry, Editor 


Administrative Ruling No. 7 


The Bureau of Water Carriers has issued Administrative Ruling 
No. 7 to the following effects : 

1. The term ‘‘transportation’’ as defined in Section 302(h) of 
Part III, Interstate Commerce Act, includes towage. 

2. A person, as defined in the Act, when performing towage for a 
shipper, is subject to the Act unless the transportation is exempt under 
Section 303, or is not transportation in interstate or foreign commerce 
as defined in the Act. 

8. A person, when performing such towage with a tow boat of not 
more than 100 indicated horsepower, is a water carrier subject to the 
Act unless towing vessels having a total carrying capacity of 100 tons 
or less. 

4. In response to the question: ‘‘Is a person, when performing 
towage for a carrier subject to Parts I, II, or III of the Act, likewise 
a water carrier subject to the Act,’’ the answer is: 


“When a common carrier by railroad or an express company subject to Part | of 
the Act, a motor carrier subject to Part II of the Act, or a water carrier subject 
to Part 111 of the Act publishes a rate which includes towage, such towage is deemed 
an incidental service. A person, when performing towage service as agent for or 
under contractual arrangement with such other carrier, is exempt under the provi- 
sions of section 303 (f)(2). However, if a carrier subject to Parts I, II, or Ill of 
the Act publishes a rate which does not include towage, the towage service is not 
incidental and the person performing it is a water carrier engaged in transportation 
and is subject to all of the applicable provisions of the Act.” 





Statutory Agents for Watercarriers 


The I. C. C. has prescribed Form B. W. C. 6 for use by water carri- 
ers in the designation of the statutory agent as required by Section 
315(a) of the Interstate Commerce Act. 





Great Lakes Transit Corporation Lease 


Division 4 of the I. C. C. has granted the Minnesota-Atlantic 
Transit Company authority to lease from the Great Lakes Transit Cor- 
poration the steamships ‘‘Edward W. Chambers’’ and ‘‘James E. Gor- 
man”’ for operation on the Great Lakes and waters tributary for the 
season of navigation during the year 1941, but for a period not exceeding 
180 days from April 30, 1941. 
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Freight to and From Marginal Tracks at Ports 


In I & 8 4917—Freight to and from Marginal Tracks at Ports, 
the I. C. C. has suspended a number of tariffs insofar as they contain 
provisions reading substantially as follows: Unless specifically other. 
wise provided by proper publication, rail lines will make no allowance or 
payment to steamship lines, wharf companies, or others, for loading or 
unloading freight received or delivered on marginal tracks, or otherwise 
assume all or any part of the cost of transferring such freight between 
cars and ships. 

Hearing has been assigned for May 23, 1941 at the Ben Milam Hotel, 
Houston, Texas, with Commissioner Splawn presiding. 





Seatrain Lines 


The I. C. C. has found that the interest of the Missouri Pacific and 
the Texas & Pacific in Seatrain is such an interest as is contemplated 
by Section 5(14) of the Interstate Commerce Act, and that the Missouri 
Pacific and the Texas & Pacific may and do compete with Seatrain for 
coastwise and Cuban traffic. 

The Commission further found that continuance of the stock in- 
terest of Missouri and Texas & Pacific in Seatrain will not prevent the 
latter from being operated in coastwise and Cuban trade in the interest 
of the public and with advantage to the convenience and commerce of 
the people, and that it will not exclude, prevent, or reduce competition 
on the routes by water under consideration. 





Merger of Chesapeake Bay Shipping Lines Approved 


The I. C. C. has authorized the Baltimore Steam Packet Company to 
acquire the properties of the Chesapeake Steamship Company. Both 
companies operate between Baltimore, Maryland, and Hampton Roads, 
Virginia. 





Great Lakes Steamship Lines Embargo 


The Minnesota-Atlantic Transit and the Great Lakes Transit, with 
general offices at Buffalo, on April 25 notified railroad connections of 
an embargo on all freight, effective at midnight on April 26. They 
cited a labor dispute which threatens a work stoppage by stevedores & 
reason for the action. They said that the Local of the International 
Longshoremen’s Association had refused to renew last year’s contract 
or agree to arbitration of the Union’s demand for wage increases. The 
declining revenues during the last five years made it impossible for the 
companies to meet the demand, according to a joint announcement 
issued by the officials of the two companies. The embargo affects li 
ships and makes idle approximately 1,000 dock and warehouse workers. 
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Export Freight Movement 


Cars or export freight, other than grain, unloaded at North At- 
lantie ports, that is, from Hampton Roads, Virginia, to the Canadian 
border, in the first three months of 1941 totaled 88,439, an increase of 
9,122 cars or 12 per cent compared with the same period last year. 

Taking all Atlantic, Gulf and Pacific ports, however, the number 
of ears of export freight, other than grain, unloaded in the first three 
months of 1941, totaled 134,821 cars, a decrease of 2,832 or 2 per cent 
compared with the same period last year. 

Due to the cooperation of steamship lines, port authorities, export- 


ers, and shippers, no congestion or delay to traffic exists at any of the 
ports. 





Great Lakes Navigation 


National Defense Advisory Commission Transportation Commis- 
sioner Budd says that 90 per cent of the Great Lakes fleet of iron ore 
boats were in commission on April 10. He said, ‘‘Full cooperation of 
everyone in the Lake transportation industry in the interest of national 
defense brought about the earliest opening of Lake transportation.”’ 

The United States Coast Guard, the Lake carriers and the railroads 
have all cooperated in this effort according to Commissioner Budd. 





Carrier’s Bond for Transportation of Merchandise— 
Cartmen or Lightermen 


Treasury Decision 50352, approved March 17, 1941, revises Customs 
Form 3587—Carrier’s Bond for the transportation of merchandise so as 
to include bond for so-called cartmen or lightermen for the transfer 
of bonded merchandise between ports of entry. It is prescribed that the 
use of the form shall be effective on and after the date to be specified in 
‘circular letter which shall be later issued by the Commissioner of 
Customs advising that the form has been distributed to the Collectors 
of Customs. 

_ The Bureau of Customs advises that they cannot furnish any defi- 
nite information as to when the circular mentioned will be issued as it 
depends upon the length of time it takes to have the new form printed 

the Government Printing Office. They have promised to expedite 
the printing as much as possible and will endeavor to get the new form 
in the hands of Collectors within thirty or sixty days. 
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Deadline For Water Carrier Applications 


Since on or before June 1 of this year applications must be filed by 
common carriers by water for certificates of convenience and necessity, 
and by contract carriers by water for permits to operate, if their rights 
as ‘‘grandfather’’ or interim operators are to be preserved, much atten. 
tion is being given to the preparation and filing of applications before 
this time. 

Section 209 of the Interstate Commerce Act, which provides for the 
filing of applications for certificates and permits, became effective Feb. 
ruary 1. June 1 is the last day within the 120 day period provided for 
in this section for the filing of applications. 





Prompt Handling of Water Carrier Cases 


The Commission has taken steps to provide for as expeditious hand- 
ling of water carrier cases as practicable. Cases involving applications 
for certificates or permits or involving rates will be heard by examiners 
on the chief examiner’s staff headed by Chief Examiner Butler. Water 
carrier cases involving acquisitions of control, mergers, and purchases 
subject to section 5(2) of the Interstate Commerce Act will be heard 
by examiners in the Bureau of Finance headed by Director Oliver E. 
Sweet. That Bureau has also been assigned the task of dealing with 
eases under the pooling provisions of section 5(1). 

The Commission has already assigned for hearing by examiner 
on Mr. Butler’s staff 40 applications by water carriers for exemption 
under section 303(e). 

A hearing was recently held by Examiner Schutrumpf of the Bureau 
of Finance involving application of the Mississippi Valley Barge Line 
Company for authority to acquire stock control of Campbell Transpor- 
tation Company. 





Notice of the Commission—Interstate Carriers 


Dealing with the question as to what are interstate carriers within 
the meaning of the Interstate Commerce Act the Commission has issued 
the following notice: 

It has come to the Commission’s attention through correspondence 
and conferences with representatives of water carriers that a misunder- 
standing exists concerning the scope of Part III of the Interstate Com- 
merce Act. 

Many water carriers confine their physical operations within one 
State. Some, but not all of these carriers, have established through 
routes and joint rates with other carriers operating beyond the limit 
of the State. Some of those who have not established through route 
and joint rates are under the impression that because their operations 
are confined solely to one State they are not engaged in transportation 
in interstate or foreign commerce. ; 

The fact that a carrier confines its operations solely between pois 
in one State is not the controlling factor in determining whether it 8 
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engaged in transportation in interstate or foreign commerce. It is the 
intention of the shipper and not the physical operations of the carrier 
which is controlling. For example, if a manufacturer located at Al- 
bany, N. Y., tenders a shipment tc a carrier by water for transportation 
from Albany to New York City f » delivery there to another carrier for 
further transportation to Texas, and it was always the intention of the 
shipper that the property should be transported to the known destina- 
tim in Texas, the entire transportation is transportation in interstate 
commerce. The water carrier operating between Albany and New York 
City is engaged in transportation in interstate commerce subject to 
Part III of the Act. This is so despite the fact that the carriers have not 
established through routes or joint rates and do not issue through bills 
of lading. If the intended destination of the shipment referred to above 
was a point without the United States the transportation between Al- 
bany, N. Y., and New York City would then be transportation in foreign 
commerce subject to the Act. 

The same rule also applies if, under the same circumstances, the 
originating water carrier delivers the property to a rail or motor carrier 
for further transportation to an interstate or foreign destination. 

Attention is called to the fact that all cariers, who were on February 
1, 1941, engaged in transportation in interstate or foreign commerce as 
defined in Part III of the Act even though their physical operations 
may be confined to points in one State, must file with this Commission 
on or before June 1, 1941, applications for authority to continue such 
transportation ; otherwise they will be in violation of the law if there- 
after they continue to engage in interstate or foreign commerce without 
first obtaining a certificate or permit from this Commission. 





Death of General Ashburn 


Major General Thomas Q. Ashburn, 66, former Chairman of the 
Inland Waterways Corporation, died in Washington on May 3, 1941. 
He was perhaps best known as Chairman of the Inland Waterways Cor- 
poration, a position which he held from 1924 until the corporation was 
merged with the Commerce Department in July, 1939. 

General Ashburn was a native of Batavia, Ohio, a graduate from 
West Point, and an officer in the Philippine insurrection. He saw ac- 
tive service in France during the World War, participating in the 
Meuse-Argonne offensive, and was with the Army of Occupation in 
Germany. 

After serving as chairman of the War Claims Board, acting chief 
of the Inland and Coastwise Waterways Service, and chief of the Water- 
ways Service, he became Chairman of the Inland Waterways Corpor- 


ry He was retired from active service with the rank of major gen- 
e 





Meetings of Regional Chapters 


Chicago Chapter 


Nuel D. Belnap, Chairman, 135 South LaSalle St., Chicago, Mlinois 
Meets: 12.15 P. M. First Friday of each month at the Traffic Cinb 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


R. Granville Curry, Chairman, Southern Bldg., Washington, D. ¢. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adam 
House, Washington, D. C. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


George H. Shafer, President, G. T. M., Weyerhaeuser Sales Con- 
pany, First National Bank Building, St. Paul, Minnesota. 
Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 


Minneapolis. 
Pittsburgh Chapter 


W. F. Schulten, Chairman, G. T. M., Pittsburgh Coal Company, 
Vliver Building, Pittsburgh, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Allan P. Matthew, Chairman, Balfour Building, San Francisco, 
California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


N. B.: Each member shall be designated as a member of one of sixteen tem 
torial districts into which the United States is divided by the Interstate Commerc 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member 
— other district, he shall automatically be a member of the district in which be 
resides. é 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association 
provided, however, that membership in the Association of Interstate Commerce 

mmission Practitioners shall be deemed a condition precedent to membership ® 
any chapter. (Constitution—Section 5, Article IV). | ; 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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Chicago Chapter Appoints Committee With Respect To 
Practice Before Illinois Commission 


The Chicago Chapter of the Association, at a meeting May 2nd, 
appointed a committee consisting of A. H. Schwietert, Traffic Director, 
Chieago Association of Commerce, and Elmer A. Smith, General At- 
torney, Illinois Central Railroad, to discuss with the Illinois Department 
of Public Works possible modification of the position it has taken barring 
nondawyers from practice before it. The Board, which administers the 
sate motor vehicle regulatory law, has ruled that the item in the rules 
of practice of the Illinois Commerce Commission, which has jurisdiction 
wer railroads in the state, restricting practice before it to lawyers, ap- 
plies also to practice before the Board. At the meeting of the Chapter, 
Mr. Schwietert pointed out that the State Commission had taken the 
psition that it had power to permit practice before it by others than 
lawyers if it saw fit but that, in fact, it had never enforced it. The 
wmmittee was instructed to take the matter up with the Board and to 
endeavor to persuade it to adopt the Commission practice under the rule, 
rather than adopt the rule and apply it rigidly. 





Washington Chapter Discusses Delay in Deciding Cases 


The meeting of the Washington practitioners on Tuesday, April 29, 
resulted in a lively discussion between members of the Washington 
chapter and representatives of the I. C. C. regarding delay in the 
decision of cases. 


A committee of which August G. Gutheim is Chairman made a 
report in which it recommended that the Commission anticipate action 
upon the recommendation of the Attorney General’s Committee looking 
toward the establishment of an administrative officer within each agency 
by adopting the following recommendations: 


|. There should be appointed a member of the Commission to represent it in 
the handling of administrative details and who shall be ready to act as adviser to 
the Director of the Office of Federal Administrative Procedure if and when that 
dffice is created. 

2. The administrative officer working under the Commissioner, shall follow up 
the Commission’s docket, recommend from time to time what assistance he deems 
to be necessary to keep the same up to date, and expedite in this manner both the 
proposed and final reports of the Commission. 

The same administrative officer should be the party to whom complaints, 
if any, should be made, with respect to such matters as the assignment of cases for 
to individual examiners. 
The same administrative officer should be the party to whom Practitioners 
before the Commission and others interested in its work might feel free to go and 
“cuss any questions with respect to indiscretions on the part of any of the Com- 
mission's staff. 
3. The same administrative officer should be the representative of the Com- 
ssion to whom Practitioners and others interested in improving the work of the 
mission may go and submit and discuss their recommendations. 
_6 An administrative officer functioning along these lines would relieve Com- 
missioners and Bureau chiefs of the handling of matters some of which arise fre- 
wently, and others only occasionally. Often they are delicate matters when they 
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do arise. It may be expected that the prodding effect of such an administrative 
officer would result, insofar as the work of the Commission is concerned, in helpi 
to accomplish the ends which are sought by the statute creating the Administrative 
Office of the Federal Courts, and by the recommendation of the Attorney General's 
Committee that there be created an Office of Federal Administrative Procedure. 


Upon conclusion of Mr. Gutheim’s remarks Commissioner Porter 
expressed the opinion that Mr. Gutheim had overlooked the reorganiza. 
tion of the Commission approximately two years ago as part of which 
Division 1 was established under Chairman Eastman for the very pur- 
pose of dealing with matters of administration. Commissioner Porter 
said: ‘‘We have already anticipated any action that may be taken 
pursuant to the recommendations of the Attorney General’s Committee, 
In addition to establishing Division 1 we have had Examiner Hosmer, 
who is one of our ablest and most experienced examiners, appointed to 
check up on this matter of delay.’’ Following this statement by Con- 
missioner Porter Mr. Gutheim replied by saying that if Examiner Hos 
mer had been so designated, this fact had not been made public, which 
conclusion seemed to be the impression of the practitioners present. 

Chairman Granville Curry called upon Commissioner Rogers for 
any remarks he might care to make. Commissioner Rogers said that 
there has been considerable delay in the work of Division 5 but explain- 
ed that the bottle-neck is due to a lack of money and personnel. He 
said that new applications are coming along faster than the Commission 
is able, with its present personnel, to get the cases decided. 

Chief Examiner Butler was called upon. He stated that consider. 
able time consumed in the disposition of cases is due to postponement 
of hearings and extension of time for filing briefs and exceptions at the 
request of the parties, a conclusion which was promptly agreed to by 
some of those present. Mr. Butler also observed that the congestion 
today is far less than it was in earlier days. He can remember when 
the Board of Review had 350 cases awaiting preparation of final reports 
whereas today the reviewing section has only about 30. Mr. Butler has 
provided in his office a tickler system under which any case that is 
delayed for more than 30 days is brought to his attention. Monthly 
reports are made to the Commission as to the status of the docket. 

During remarks by Mr. Gutheim it was brought out that the Com- 
mission’s failure to designate Mr. Hosmer publicly as the administrative 
officer in charge of this matter for the Commission is due to pending 
negotiations with the Civil Service Commission. 

Wilbur La Roe, Jr., formerly Chief Examiner, was called upon by 
Mr. Curry for his comment on the matter. He said that the Commission 
was to be commended for the steps already taken in the right direction, 
but that the designation of Examiner Hosmer as the Commission's 
representative to deal with this problem without making his designation 
public was unfortunate. He also agreed that the practitioners them- 
selves are largely responsible for the delays because of their repeated 
requests for postponements. 

Alex M. Bull, a member of Mr. Gutheim’s committee, expressed the 
opinion that while some of the delay is attributable to the practitioners, 
much of it takes place after the cases are submitted for decision. 
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Mr. J. Ninian Beall expressed surprise, as did others, that Examiner 
Hosmer had been designated to this office. He said that he had never 
heard of it nor had he encountered anyone who had. He said that one 
of the main purposes of the recommendation of the Committee was to 
avoid having the legislation sponsored by the Attorney General’s Com- 
mittee made applicable to the Interstate Commerce Commission. 

The committee making the report consisted of Mr. August G. 
Gutheim, Chairman, and Messrs. John D. Battle, J. Ninian Beall, John 
RB. Benton, Alex. M. Bull, H. D. Driscoll, and John F. Selb. Mr. Karl 
D. Loos, the remaining member of the committee, was unable to attend 
or to participate in the report. 





New York Chapter Elects New Officers 


At a meeting held in New York City on Friday, April 18th, the 
following were elected officers of the Metropolitan New York Chapter: 


Milton P. Bauman 
Almyk Lieberman 


ExXEcuTIvE COMMITTEE 


Charles J. Fagg Harper Holt 
August W. Heckman Edward W. Kerwin 


A resolution was adopted by the Chapter to sponsor the national 
convention in New York City on October 9-10, 1941. The members 
selected to serve as the Committee on Arrangements in charge of the 
meeting are: Messrs. Frank J. Reardon, Milton P. Bauman, Frank J. 
Clark, Daniel P. Loomis and J. Almyk Lieberman. 





Bills Introduced In Congress 


By Cuarence A. Mier, Editor 


The following bills have been introduced in the 77th Congress: 
ADMINISTRATIVE LAW 


H. R. 4238—Introduced by Mr. Walter of Pennsylvania, on Mareh 
31, 1941, to prescribe fair standards of duty and procedure of admin. 
istrative officers and agencies, to establish an administrative code, and 
for other purposes. 


{With few exceptions this bill is identical with S. 674, recommended by minority 
members of Attorney General’s Committee on Administrative Procedure.] 


BRIDGES 


S. 1304—Introduced by Senator Kilgore of West Virginia, on April 
3 (legislative day, March 31), 1941, granting the consent of Congress to 
the Norfolk and Western Railway Company to construct, maintain, and 
operate a bridge across the Tug Fork of Big Sandy River near Nolan, 
Mingo County, West Virginia. 


{Identical with H. R. 4237.] 


H. R. 4237—Introduced by Mr. Kee of West Virginia, on March 
31, 1941, granting the consent of Congress to the Norfolk and Western 
Railway Company to construct, maintain, and operate a bridge acros 
the Tug Fork of Big Sandy River near Nolan, Mingo County, West Vir- 
ginia. 


DAYLIGHT SAVING TIME 


H. R. 4206—Introduced by Mr. Keogh of New York, on March 27, 
1941, to provide daylight saving between the last Sunday in April and 
the last Sunday in October in each year. 


HIGHWAYS 


H. R. 4422—Introduced by Mr. Rankin of Mississippi, on April 18, 
1941, to promote the national defense by providing for the performance 
of the necessary construction and reconstruction work to provide for 8 
high-speed midwestern north-south highway, to be known as the Lakes 
to Gulf Highway. 


H. R. 4444—Introduced by Mr. Rankin of Mississippi, on April 21, 
1941, to promote the national defense by providing for the performance 
of the necessary construction and reconstruction work to provide for 4 
high-speed midwestern north-south highway, to be known as the Lakes 
to Gulf Highway. 
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PASSENGERS 


§. 1314—Introduced by Senator Green of Rhode Island, on April 
1, 1941, to amend the Act entitled ‘‘An Act to protect the dignity and 
honor of the uniform of the United States,’’ approved March 1, 1911. 


{Would prohibit discriminations against men in uniform of the United States.] 


PASSENGER FARES—MILITARY PERSONNEL 


§. 1255—Introduced by Senator Andrews of Florida, on March 31, 
1941, to provide for cheaper rail and bus transportation for officers, en- 
listed men, and nurses of the Army, Navy, Marine Corps, and Coast 
Guard when on leave of absence or furlough. 


{Military personnel would pay | cent per mile in coaches and U. S. would pay 
difference between standard fares and that paid by such personnel.] 


RAILROAD EMPLOYEES 


H. R. 4889—Introduced by Mr. Lesinski of Michigan, on April 16, 
1941, to provide certain articles of apparel for certain employees of rail- 
roads. 


RAILROAD RETIREMENT ACT—-AMENDMENTS 


H. R. 4292—Introduced by Mr. Byrne of New York, on April 2, 
1941, to exempt certain State owned and operated carriers and employ- 


es of carriers from the provisions of the Railroad Retirement Act of 
1987. 


[Similar to S. 451 and H. R. 2233) 


SECURITIES 


H. R. 4344—Introduced by Mr. Wadsworth of New York, on April 
14, 1941, to amend certain provisions of the Securities Act of 1933, as 
amended, the Securities Exchange Act of 1934, as amended, the Trust 
Indenture Act of 1939, the Investment Company Act of 1940, and the 
Investment Advisers Act of 1940. 





In The Halls Of Congress 


By Cuarence A. Mriuer, Editor 


I. C. C. APPROPRIATIONS 


The Independent Offices Appropriation Bill H. R. 2788, carrying 
appropriations for the I. C. C. for the fiscal year 1942, has been signed 
by President Roosevelt. 


TRANSPORTATION OF STOLEN ANIMALS 


S. 1261, which would prohibit the transportation of stolen animals 
in interstate commerce has been favorably reported by the Committee 
on the Judiciary of the Senate. 


TRANSPORTATION OF CONVICT-MADE GOODS 
H. R. 3191, amending the Act of October 14, 1940, with respect to 


the transportation of convict-made goods, was passed by the House of 
Representatives on April 21. 


BEAVER-MAHONING WATERWAY PROJECT 


Representative Kirwan, of Ohio, has notified Chairman Mansfield of 
the Committee on Rivers and Harbors of the House of Representatives 
that he has decided not to ask for a hearing on the proposed Beaver- 


Mahoning Waterway between the Ohio River and Youngstown and 
Struthers, Ohio. 


ACQUISITION OF FOREIGN VESSELS 


H. R. 4466, providing for the acquisition by the United States of 
domestic or foreign merchant vessels for urgent needs of commerce 
and of national defense, was approved by the Committee on Merchant 
Marine and Fisheries of the House of Representatives on April 25, 
after the Committee adopted some amendments to the bill. 


RED RIVER AND GULF RAILROAD PURCHASE 


H. R. 4124, the Fifth Supplemental National Defense Appropria- 
tion Bill, which includes an item authorizing the purchase of the Red 
River & Gulf Railroad by the War Department for use in training 8 
railway operating battalion, has been sent to the President for his ap 
proval. The Conference Report on the Bill was adopted by both the 
House and the Senate, and the bill has been signed by the President. 
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TRANSPORTATION OF DEFENSE MATERIALS 


H. R. 3752, amending the Anti-Sabotage Act of April 20, 1918, as 
amended November 30, 1940, so as to extend its provisions to the trans- 
portation of defense materials, making deliberate interference with the 
sms’ program punishable by $10,000 fine or ten years in jail, or both, 
was passed unanimously by the House of Representatives on April 21. 


POSTAGE RATES 


H. J. Res. 105, providing for the continuance until July 1, 1943, 
of the temporary increase in postage rates on first class mail matter was 
adopted by the House of Representatives on April 3, following a favor- 
able report on the Resolution by the Committee on Ways and Means. 


OMNIBUS FLOOD CONTROL BILL 


Hearings on the proposed Omnibus Flood Control Bill before the 
Committee on Flood Control of the House of Representatives were post- 
poned until April 21. The first witness was the Chief of Army Engi- 
ners, The hearings are expected to extend until May 14. 





United States Supreme Court Action 


By Cuarence A. Miniter, Editor 


In No. 586—New York, Chicago & St. Louis Railroad Company y, 
Frank, the Court affirmed, by an equally divided vote, the decision of 
the Supreme Court of New York in an action brought to recover op 
overdue interest coupons attached to bonds issued by a railroad, con. 
solidation of which with other railroad companies resulted in the for. 
mation of the defendant railroad [New York, Chicago & St. Louis Rail. 
road |. 

Section 143 of the New York Railroad Law provides that in case of 
consolidation all debts and liabilities incurred by either of such corpor- 
ations shall thenceforth attach to such new corporation. The Supreme 
Court of New York held that approval of the I. C. C. was not necessary 
in the case at bar because no obligations were assumed within the mean- 
ing of Section 20a of the Interstate Commerce Act, and entered summary 
judgment for the bondholder. 


The Court on April 14th reversed a decision of a Colorado U. S. Dis- 
trict Court holding that operators of truck lines owning less than 20 
vehicles may transfer their Federal operating certificates without sub- 
mission to the I. C. C. for approval. The test case was brought by the 
Resler Truck Line and Brady Truck Line operating between Denver 
and Fort Collins, Colorado. 


The United States Supreme Court reconvened on April 28th, after 
a recess of two weeks, and handed down a number of opinions of possible 
interest to members of this Association. 

In No. 577—Mitchell v. United States et al., the Court reversed 8 
decision of the Interstate Commerce Commission and of the United 
Statees District Court for the Northern District of Illinois, and held that 
negroes are entitled to all first class services and accommodations on 
trains on the same bases as white passengers. The Court said: ‘‘Colored 
passengers who buy first class tickets must be furnished with accommo 
dations equal in comforts and conveniences to those furnished to first 
class white passengers.’’ 

The opinion was written by Chief Justice Hughes. 


In No. 628—Hudson & Manhattan Railroad Company, the Court 
sustained an order of the Interstate Commerce Commission requiring 
the railroad to cancel its local passenger tariff of 10-cents and allowing 
an 8-cent fare as the maximum reasonable charge. The decision of the 
United States District Court for the Northern District of New Jersey 
was affirmed. 
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Chief Justice Hughes, who delivered the opinion of the Court, held 
that there was evidence to support the findings of the Interstate Com- 
merce Commission and that its findings supported its order. 


In No. 715—Arkansas Corporation Commission v. Thompson, the 
Court reversed a decision of the United States Court of Appeals for the 
sth Circuit which had approved the action of a bankruptcy court in sus- 
pending the payment of taxes levied against the Missouri Pacific Railroad 
in 51 counties in Arkansas. The carrier protested the valuation placed 
on its property, contending that the figure set by the State Corporation 
Commission should be reduced. Mr. Justice Black, delivering the unani- 
mous opinion of the Court, held that the railroad had failed to take ad- 
vantage of State procedure for redetermination of tax values. 


In No. 687—People of California v. Thompson, the Court reversed 
adecision of the Superior Court of California which had prevented the 
State from regulating by license those agencies which act as intermed- 
iaries for individuals seeking rides in private cars to destinations in 
other cities. The Court held that the California statute, requiring 
licensing of motor carrier transportation agents, could be validly applied 
to require license of agents for the sale of interstate transportation. 


In No. 654—Department of Treasury of Indiana, et al. v. Wood 
Preserving Corporation, the Court reversed a decision of the United 
States Circuit Court of Appeals for the 7th Circuit, and held that the 
Indiana Gross Income Tax Act, as applied to gross receipts received by 
a foreign corporation doing business in Indiana but operating treat- 
ment plant outside of the State and receiving payment outside of the 
State from the sale and delivery in Indiana of raw, untreated cross-ties 
to railroads pursuant to contracts executed outside of the State, does 
not discriminate against interstate commerce nor violate the due process 
clause of the Fourteenth Amendment. Chief Justice Hughes, delivering 
the unanimous opinion of the Court, held that the transactions involved 
were ‘‘local,’’ and that the fact that the money for ties was paid outside 
of the State does not affect the tax. He said: ‘‘We find no ground for 
saying that in taxing the receipts from these local transactions Indiana 
has exceeded its constitutional authority by taxing interstate commerce 
or discriminating against it.’’ 


In Nos. 521 and 523—Pittsburgh Plate Glass Company v. National 
labor Relations Board; and Crystal City Glass Workers’ Union v. Na- 
tional Labor Relations Board, the Court sustained an order of the Na- 
ry Labor Relations Board designating the C. I. O. Federation of 


t Glass Workers as the bargaining agent for employees of the six 
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plants of the Pittsburgh Plate Glass Company, including the plant at 
Crystal City, Missouri, where the Union is in the minority. 


In No. 387 and No. 641—Phelps Dodge Corporation v. National 
Labor Relations Board; and National Labor Relations Board v. Phelps 
Dodge Corporation, the Court held that the National Labor Relations 
Board has the power to require an employer to hire a man once denied 
employment because of his union connections. It also held that the 
Board has power to determine whether a striker or person discriminator. 
ily fired during a labor dispute loses his status as an ‘‘employee’’ under 
the National Labor Relations Act when he obtains substantially equiy- 
alent employment elsewhere. The Court also held, with Justices Black, 
Douglas and Murphy dissenting, that employers may offer proof that em- 
ployees failed without excuse to earn money during period of discharge 
and that sums may be deducted from back pay awards. 


In No. 413—Continental Oil Company v. National Labor Relations 
Board, the Court sustained an order of the National Labor Relations 
Board requiring the employer to offer reinstatement to two former en- 
ployees whose employment was terminated after they refused transfers 
to other work locations. 


In No. 676—Caskey Baking Company v. Virginia, the Court sus- 
tained a decision of the Supreme Court of Virginia which had held that 
the Virginia license tax on peddlers, as applied to a foreign baking com- 
pany domesticated in Virginia, is constitutional. 

The Court granted rehearings in certain cases where the decisions 
of the lower court had been prveiously affirmed by an evenly divided 
vote of the Justices. These cases include the Government’s appeal from 
a lower court decision holding that certain coal mining activities of the 
Seaboard Air Line Railway are exempt from the price fixing provisions 
of the National Bituminous Coal Act, and a suit testing the application 
of a New York law providing that upon the merger of two or more rail- 
roads the consolidated company must assume the financial obligations of 
the old companies. 


The Court also granted rehearing in No. 678—Baltimore & Ohw 
Railroad Company v. Kepner, which had been affirmed by an evenly 
divided Court. In this case the Baltimore & Ohio seeks to enjoin an em- 
ployee injured in Ohio from prosecuting an action under the Federal 
Employers Liability Act in New York. 

The cases in which rehearings were granted were restored to the 
docket and ordered reargued on Monday, October 13. It is expected 
that by this time the vacancy on the Bench will have been filled. 
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List of New 


Clifton W. Brannon, (A). LeTourneau 
Building, Toccoa, Ga. 

Harry S. Brown, (B), Chairman, Inter- 
coastal SS. Freight Ass’n., 80 Broad 
St, New York, N. Y. 

Wiliam F. Browning, (A), 402 First 
Nat’l. Bank Bldg., Great Falls, Mon- 
tana. 

Frederic Burnham, (A), 231 South La 
Salle Street, Chicago, IIl. 

L. M. Chaffin, (A), Layton Building, 
Lillington, N. C. 

Ray H. Culbertson, (B), T. M., Pacific 
Highway Transport, 6th Ave., South 
& Holgate Sts. Seattle, Washington. 
Edward H. DeGroot, Jr.. (A), 923 Colo- 
rado Bldg., Washington, D. C. 
Raymond P. DeGroote, (B), G. W. F. A., 
Luckenbach SS. Co., Inc., 140 South 
Dearborn St., Chicago, Ill. 

Kemper A. Dobbins, (A), 3013 Terminal 
Tower, Cleveland, Ohio. 

Frank B. Fennema, (B), 
ican Hair & Felt Co., 
dise Mart, Chicago, Ill. 
Murray A. Foster, (A), 306-17 Boxley 
Bldg, Roanoke, Va. 

Olaf L. Foxvog, (B), T. M., Williamson 
aw C. 4701 Armitage Ave., Chi- 
cago, IIl. 


T. M., Amer- 
1828 Merchan- 


James P. Friel, (B), T. M., Central Fibre 
Products Co., Inc., 111 West Wash- 
ington St., Chicago, III. 

Robert W. Fyfe, (A), A. T. M., Stand- 
ard Oil Company, 910 South Michigan 
Avenue, Chicago, III. 


John Gerdes. (A), One Wall Street, New 
York, N. Y. 


Famham P. Griffiths, (A), 1400 Balfour 
Building, San Francisco, Calif. 


Lowell Hastings. (A), 400 West Madison 
St, Chicago, IIl. 


Adrian H. Jones, (A), 222-4 Markle 
Bank Bldg., Hazleton, Pa. 


Harry Kaminsky, (A), 1026 Main Street, 
Hartford, Conn. 


Charles D. Kennedy, (B), Ass’t. to T. 
M., Red Arrow Freight Lines, Inc., 
P. 0. Box 4067, Houston, Texas. 


_. 


*Elected to Membership in May, 1941. 


Members* 


Charles H. G. Kimball, (A), Ashcraft 
& Ashcraft, 134 South LaSalle Street, 
Chicago, IIl 


Lane Kosters, (A), 579 Insurance Bldg., 
Omaha, Nebraska. 


Maurice A. Krisel, (A), Foley & Martin, 
64 Wall Street, New York, N. Y. 


Carl Kuhn, (B), T. M., Joseph T. Ryer- 
son & Son, Inc., 2558 West 16th Street, 
Chicago, Ill. 


Joseph S. Lafferty, (A), A. T. & S. F. 
Railway, 1211 Railway Exchange Bldg. 
Chicago, III. 


Leon P. Matthews, (B), T. M., Poultry 
Producers of Central California, 840 
Battery St., San Francisco, Calif. 


Harry May, (A), 38 South Dearborn 
St., Chicago, IIl. 


Walter G. Miser, (A), Rapid City Nat'l. 
Bank Bldg., Rapid City, S. Dakota. 


Giles Morrow, (A), Rm. 504, 907 15th 
St., N. W., Washington, D. C. 


Reginald G. Narelle, (B), 24 Stone St., 
New York, N. Y. 


Warren Price, Jr., (A), 934 Earle Bldg., 
Washington, D. C. 


George W. Rappleyea, (B), Ass’t. to 
Pres’t., Higgins Industries, Inc., 1755 
St. Charles Ave., New Orleans, La. 


Frank P. Raulston, (A), 801 Hamilton 
Nat'l. Bank Bldg., Knoxville, Tenn. 

J. V. Raymond, (B), Trucking Super- 
visor, United States Gypsum Co., 
West Adams Street, Chicago, III. 

Lawrence E. Rollins, (A), 501-5 Peoples 
Building, Charleston, W. Va. 

A. L. Roth, (A), 188 West Randolph St., 
Chicago, III. 

Harry A. Rozene, (B), A. T. M., Illinois 
Coal Traffic Bureau, 307 North Mich- 
igan Ave., Chicago, III. 

Joseph M. Scanlan, (A), 111 West Wash- 
ington Street, Chicago, Ill 

George A. Schmus, (B), T. M., Harn- 
ischfeger Corp., 4400 W. National Ave., 
Milwaukee, Wisc. 
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A. E. Stude, (B), T. M., Frankfort Dis- Elden A. Tharp, (B), A.G. F.A,CR 
tilleries, Inc., P. O. Box 357, Balti- ]. & P. Railway, 821 LaSalle Station 
more, Maryland. Bldg., Chicago, III. 


, . ’ F. Wheeler, (A), Statute Revisi 
J. A. Stumpf, (B), Ass’t. to Vice-Pres’t. James F. W . ‘Vision 
American-Hawaiian Steamship Co, Commission, New Capitol Building 


Frankfort, Ky. 
~~ 301, 90 Broad Street, New York, H. D. Williams, (B), 306 Smith Tover 


Annex, Seattle, Washington. 
John D. Sullivan, (A), 638 Hamm Build- L. T. Wilson, (B), T. M., The Creamery 
ing, St. Paul, Minn. Package Mfg. Co., 1243 West Wash- 
ington St., Chicago, Ill. 


Reinstated as Members 


John C. Graham, (B), Seresco, Mich- Thomas B. Harvey, (B), T. M., Cont 
igan. nental Transportation Lines, Inc., Foot 

O. H. Timm, (B), 516 West Jackson of Liverpool Street, Pittsburgh, Pa. 
Boulevard, Chicago, Ill 





Association of 
Interstate Commerce Commission 
Practitioners 


APPLICATION FOR MEMBERSHIP 


Se RR IRN EO MIN ey HD ys 1 Sen AE Ce MERE OES hereby make 
(Please print) 


application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 


1. My office address is 


3. | was admitted to practice before the Interstate Commerce Commission, 


a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


SOR eee een ee ea ei and am now a member in good 
standing of the bar of that Commission. 


4. (For those admitted under Paragraph (a) ). 1 was admitted to practice as an 
attorney at law by the ...................... Court of 


hanks ccadiekeae on the... 
_ (For those admitted under Paragraph (b) ). My occupation is 


SD IRR 2 ee OR AE EO I , and I am employed by, or am affiliated 


(Signature of Applicant) 
Application not accepted unless accompanied by check. Annual dues, includ- 
ing Journat, $6.00. If application is filed between October Ist, and March 
31st, $6.00. If filed between March 3lst and September 30th, $3.00. 








